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warranted, as the conversion, following hard 
upon the receipt, warranted the jury in find- 
ing that the intent at the time of the receipt 
was to convert the horse. The court says in 
part : 


But the horse was delivered to the defendants, and 
the question remains whether their conduct falls un- 
der any recognized exception to the requirement of a 
taking by trespass. One such exception is when the 
possession of a chattel, but not the title, is gained by 
a trick or fraud, with intent to convertit. Com. v. 
Barry, 124 Mass. 325; Com. v. Lannan, 153 Mass. 287, 
939, 26 N. E. Rep. 858. It may be assumed that ac- 
ceptance of a chattel upon a contract or promise, 
with intent not to carry out the promise, but to con- 
yert the chattel, is within this exception. Com. v. 
Barry, supra;2 Bish. Cr. Law (8th ed.), § 813. So 
that the question is narrowed to whether there was 
any evidence of intent at the time when the defend- 
ants received the horse, the only fact bearing upon 
the matter being what they did shortly afterwards. 
This has been settled, so far as precedent can settle 
it, from very early days, although the principle has 
been disguised in an arbitrary seeming form. The 
rule that, ifa man abuse an authority given him by 
the law, he becomes a trespasser ab initio, although 
now it looks like a rule of substantive law, and is 
limited to a certain class of cases, in its origin was 
only arule of evidence, when such rules were few 
and rude, by which the original intent was presumed 
conclusively from the subsequent conduct. It seems 
to have applied to all cases where intent was of im- 
portance. Hill, J., in Y. B.11 Hen. IV. p. 75, pl. 16; 
18 Edw. IV. p. 9, pl. 5; Six Carpenters’ Case, 8 Coke, 
146, a,b; See Y. B.9 Hen. VI. p. 29, pl. 34. Com- 
pare, as to burglary, 1 Hale, P. C. 559, 560; 1 Starkie, 
Cr. Pl. 177; 2 East, P. C. 509, 510,514. This rule was 
mentioned in the well-known case in which it was 
decided that a carrier breaking bulk is guilty of 
felon (.Y. B. 18 Edw. IV. p. 9, pl. 5), and in the time 
of Charles II., even, was thought to explain’ the de- 
cision there. J. Kel. 81,82. It istrue that this ex- 
planation hardly can be accepted. 2 East, P. C. 696. 
Itwas repudiated by the judges who decided the case. 
But seemingly the reason for the repudiation was 
that at that time the intent of the bailee was sup- 
posed to be always immaterial, and that as yet, and, 
indeed, as late as Lord Coke and Lord Hale, no ex- 
ception had been made tothe general rule that de- 
livery by the owner prevents a conversion from being 
felony. Y. B. 13 Edw. IV. p. 9, pl.5. See 8 Coke, 
146); 1 Hale, P. C. 504; Y. B. 12 Edw. IV. p. 8, pl. 20; 
2 Edw. IV. pp. 19, 75, 76. Probably the first sugges- 
tion that intent can be important when there is a bail- 
ment is in J. Kel. 81, 82, just cited. Since the law has 
changed, or has been developed, the Carrier’s Case 
sometimes has tended to make confusion. 2 East, P. 
C.695,§ 115. The rule as to trespass ab initio, in its 
technical form, became ossified, and was not extended 
to new cases, in which intent was held material. To 
this day it does not apply to bailments, and there are 
Many cases in the past where the intent of the bailee 
Was open to question, but was not tried; e. g., Raven’s 
Case, J. Kel. 24; Tunnard’s Case, 2 East, P. C. 687, 


' #4. But, since it has been settled that the intent 


May be decisive as to larceny, the less extreme and 
More rational proposition which led to the technical 
tule, namely, that the subsequent conduct is some 
tvidence of the original intent, has been acted on fre- 
@ently in England, by leaving the case to the jury 





when the whole evidence consisted of an ambiguous 
receipt, and a subsequent conversion. J. Kel. 81, 82; 
Pear’s Case, 2 East, P. C. 685, 687; Charlewood’s Case, 
1 Leach (4th ed.), 409; 2 East, P. C. 689; Leigh’s Case, 
Id. 694; 1 Leach (4th ed.), 411, note a; Armstrong’s 
Case, 1 Lewin, 195; Spence’s Case, Jd. 197; Rex v. 
Gilbert, 1 Moody, 185; Queen v. Cole, 2 Cox, Cr. Cas. 
340. See, also, Chisser’s Case, T. Raym. 275, 276, and 
2 East, P. C. 697, citing 2M.S.Sum. Cases like those 
mentioned in 1 Hawk. P. C. bk. 1, ch. 33, ‘‘Larceny,” 
§ 10, of a watchmaker stealing a watch delivered to 
him to clean, and the like, cannot be explained on the 
ground suggested,—that the possession remains in the 
owner,—but it would seem must be accounted for on 
the same ground as the last. See2 East, P. C. 683, 
684, ch. 16, § 110. 

In the case at bar the conversion followed hard 
upon the receipt of the horse, and the inference is not 
unnatural that the intent existed from the beginning, 
as it is proved to have existed a very short time after- 
wards. There is the less cause for anxiety upon the 
point, in view of the merely technical distinction be- 
tween larceny and embezzlement. 

Of course, if the defendants received the horse with 
felonious intent in Norfolk, and carried it away into 
Middlesex, they could be indicted in the latter county. 





ConTRaAcTs FOR SALE or Lots — ALLotT- 
MENTS BY CHANCE—PuBLIC Po.icy.—In 
Lynch v. Rosenthal, 42 N. E. Rep. 1103, 
decided by the Supreme Court of Indiana, it 
was held that a contract for the sale of sev- 
eral lots of land, of unequal values, to sev- 
eral subscribers, which provides that the sub- 
scribers shall meet, and determine ‘‘by lot’ 
the particular lot to be deeded to each re- 
spective subscriber, and stipulates that a cer- 
tain lot, which had been reserved as a ‘‘prize’’ 
lot, is ‘‘to be given away’’ and ‘‘awarded’’ 
to some one of the subscribers in like man- 
ner, is void, as against public policy, and 
that in a suit to enforce such contract against 
one of the subscribers, defendant is not 
estopped from exposing the vice of the con- 
tract, though he did not urge it as a defense 
before suit was brought. The following is 
from the opinion of the court: 


The argument is not made that contracts tainted 
with the vice of lottery schemes are enforceable. 
That such contracts are against public policy, and 
that those who have entered into them shall have no 
relief, in the courts, to enforce those that are execu- 
tory, or to recover that which has passed under such 
as have been executed, is without doubt. Const. art. 
8,§ 15; Burger v. Rice, 3 Ind. 127; Swain v. Russell, 
10 Ind. 488; Rothrock v. Perkinson, 61 Ind. 39; U. 8. 
v. Olney, 1 App. (U. 8.) 275, Fed. Cas. No. 15,918; 
Whitney v. State, 10 Ind. 404; Crews v. State, 38 Ind. 
28; Hudelson v. State, 94 Ind. 426; Riggs v. Adams, 12 
Ind. 199; 13 Am. & Eng. Enc. of Law, p. 1187; Rev. St. 
1894, §§ 2170-2172 (Rev. St. 1881, §§ 2076-2078). The 
important question here is as to the character of the 
present contract. Does it infringe this principle of 
public policy? This inquiry depends upon what a 
lottery scheme is. In Hudelson vy. State, supra, it 
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was held that where a merchant, with each sale of 
merchandise to the value of 50 cents, gave the pur- 
chaser the right to guess as to the number of beans in 
a glass globe—the nearest guesser to receive a gold 
Watch—the transaction was a lottery. The court 
there quoted with approval several definitions of a 
“lottery,’”? some of which are as follows: ‘‘Whether 
the enterprise bé called a scheme of chance, 
a gift enterprise, or lottery, itis still a scheme of 
chance, and in that sense a lottery or gift enterprise.” 
Lohman vy. State, 81Ind. 15. ‘‘Where a pecuniary 
consideration is paid, and itis determined by lot or 
chance, according tosome scheme held out to the 
public, what and how much he who pays the money 
is to have for it, that is a lottery.” Hull v. Ruggles, 
56 N. Y. 424. ‘‘A lottery is a scheme for the distribu- 
tion of prizes by chance.” Dunn v. People, 40 Ill. 
465. In Rothrock v. Perkinson, supra, it was said: 
“Tt is well settled in this State that every scheme for 
the division or disposition of property or money by 
chance, or any game of hazard, is prohibited by law, 
and that every contract or agreement in aid of sucha 
scheme is void, as against public policy;” citing, in 
connection with some of the cases we have cited, those 
of Higgins v. Miner, 13 Ind. 346; Thatcher v. Morris, 
11 N. Y. 487. ‘‘Lot’’ is defined to be ‘‘a contrivance to 
determine a question by chance, or without the ac- 
tion of man’s choice or will.’? Chavannah v. State, 49 
Ala. 396; 18 Am. & Eng. Enc. of Law, p. 1181. Webster’s 
International Dictionary defines ‘“‘lot” as ‘anything 
used in determining a question by chance, or without 
man’s choice or will.” Ifthe property subject to dis- 
tribution possesses unequal values, so that one’s good 
or ill luck in the scheme of distribution may deter- 
mine whether he shall receive more or less for his in- 
vestment, the scheme isa lottery. Dunn v. People, 
40 Ill. 465. Nor is it less a lottery because the person 
whose property is distributed, or the person who 
pays, does not personally participate in the drawing. 
Fleming v. Bills, 3 Oreg. 287; Riggs v. Adams, supra. 
By the definite language of the contract in this case, 
the lot which the appellee agreed to purchase was to 
be determined by lot. It was to be one of the 54 par- 
cels, to be designated wholly by chance, and without 
the will or choice ofthe appellant or the appellee. 
Whether he was to pay $100 or $800 was a question 
over which he had no choice, and the appellant was 
without control. Any advantage in the selection—by 
reason of location, character, size, or condition—of a 
lot from any of the various classes, as arranged by the 
prices marked, was not to be determined by the judg- 
ment of a subscriber or the seller, but depended 
wholly upon the chances to be settled by ‘‘lot,”’ as the 
contract provided. Distribution by chance was never 
more certainly contemplated, and, if not so contem- 
plated, the manner in which the appellee’s alleged 
purchase was determined was never outrivaled, as a 
method of chance—not even by the guessing upon the 
number of beans in the globe, for in that instance the 
person to be benefited exercised his own judgmentin 
determining upona number. The method adopted 
was no less objectionable, as one of mere chance, than 
the methods of the old Louisville Library Associa- 
tion, or the more recent Louisiana Lottery. If there 
had been nothing in the contract directing the choice 
by lot, and the choice had been made in the manner 
alleged in some of the answers, every objection would 
prevail against it that would obtain ifthe appellee 
.had been assigned alot as the result of a game of 
cards, the throwing of dice, or the turning of the 
roulette. In any one of these methods the result de- 
pends entirely upon chance, and excludes the exer- 





cise of the judgment. In the case of Swain v. Busselj, 
supra, this court quoted with approval from State y, 
Clark, 38 N. H. 334, “‘that where a pecuniary consid. 
eration is paid, and it is determined by lot or chanee, 
according to some scheme held out to the public, 
what the party who pays the money is to have for it, 
or whether he isto have anything, it is a lottery” 
In the present case the subscriber is to get a lot more 
or less valuable, depending alone upon chance; and 
he is to pay for it asum, more or less, depending 
alone upon chance. It was further said by this court 
in the case mentioned, referring to Den v. Shotwell, 
23 N. J. Law, 470: ‘*Wooden had divided a parcel of 
land into fifty-eight lots, of unequal value, from 
$50 to $600 per lot, and disposed of them at $75 each, 
and the particular lot of land to which each person 
was to receive a title was determined by lot. The 
Supreme Court of New Jersey say this was, both in 
form and substance, a lottery.’”’ The difference be- 
tween that case and the present is merely in degree 
of advautage or disadvantage to the parties, in the 
amount to be paid, and the proportionate values to be 
received, as between those who make the payments, 
The method of distribution in either involves the ob- 
jectionable feature of chance, upon which the choice 
of property of higher or lower value, and greater or 
less price, is determined without the exercise of the 
will and judgment of the parties. The manner in 
which the chances in this case were determined is 
even more objectionable. Here 47 lots were made the 
subject of choice for the selection of but 35 lots, and 
thereby added to the objection of distributing 35 lots 
by chance the further vice of placing the appellant’s 
remaining 12 lots inthe scale, and his ownership, 
with locations, character, and values, all depending 
upon the result of the drawing. 





MonicipaL Corporation — Contrract— 
Privity.—It is held by the Supreme Court of 
Missouri,{in City of St. Louis v. Von Phul, 34 
S. W. Rep. 843, that a contract between two 
parties upon a valid consideration may be 
enforced by a third party, though not named 
in the contract, where the promisee owes to 
him some obligation or duty which would 
give him a just claim; that the duty which 
a city owes to those who labor upon, or fur 
nish material for, its public streets, creates 
such a privity between them as would entitle 
the laborers and material-men to the benefits 
of a bond given to the city by a con 
tractor, conditioned on the payment of all 
amounts due for labor and material ; and that 
a municipal corporation whose charter au- 
thorizes it to improve its streets by contract, 
and requires it to take a bond from the con- 
tractor for the faithful performance of the 
work, ray make it a requirement of the con 
tract and a condition of the bond that the 


contractor shall ‘‘pay to the proper parties 


all amounts due for material and labor’’ ei 
ployed in the performance of the contrack 
The court says as to the point last stated: 
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But it is said {that the bond, in so far as it under- 
takes as a condition to require the contractor ‘‘to pay 
tothe proper parties all amounts due for material and 
labor used and employed in the performance” of the 
contract, is void, for the reason that the city had no 
power to exact it. It must be and is conceded that “a 
municipal corporation has no general authority to ex- 
change promises with other corporations or with in- 
dividuals. Its contracts must be within the scope of 
the authority conferred upon it by law, and for mu- 
nicipal purposes.”? Thomas y. City of Port Hudson, 
91 Mich. 320. But municipal corporations have not 
only the rights and powers expressly granted them, 
put also such implied powers as are necessary to carry 
into {ll effect those expressly granted. ‘Their con- 
tracts will be valid when made in relation to objects 
concerning which they have a duty to perform, an in- 
terest to protect, or a right to defend.” Vincent v. 
Inhabitants of Nantucket, 12 Cush. 105. The charter 
grants to the city of St. Louis not only the power to 
improve its streets, and keep them in repair, but re- 
quires all such improvements to be let out by con- 
tract to the lowest bidder, and further requiresa 
bond to be given by the contractor, with at least two 
sufficient sureties. These powers and cuties are ex- 
press. Can it be doubted that under these express 
powers would be also implied the authority to pro- 
vide by contract every detail of the duty of the con- 


‘tractor? The power to make improvements and to let 


contracts therefor, and to exact of the contractor a 
bond for the faithful performance of his contract, 
necessarily implies the power to do everything neces- 
sary for the faithful performance of the work, for the 
protection of the city and its citizens, and for secur- 
ing the best and lowest possible bids. Indeed, we are 
unable to conceive of any matter of detail incident to 
the contract and the work that the city might not re- 
quire that a private person could require. The char- 
ter requires a bond from the contractors to be taken. 
The cunditions of the bond are not specified, except 
that it shall be for the faithful performance of the 
contract. The form and conditions are therefore 
left to the practical wisdom and business experience 
of the municipal authorities to whom it is intrusted. 

The same may be said in reference to the terms of 
the contract. The question, then, is this: Is the re- 
quirement of the contract and the condition of the 
bond that laborers and material-men shall be paid a 
proper and reasonable incident to the express power 
toimprove the streets by contract, and to require a 
bond of the contractor? We think it is, even aside 
from any moral obligation the city was under to pro- 
tect the labore®S And material-men. Such a require- 
ment gives credit to the contractor, and enables him 
tosecure labor and purchase material more readily 
and on better terms than could be done without the 
credit. Thus the contractor can secure better labor 
and cheaper materials, and is enabled to take the 
contract on lower terms, than he could otherwise 
safely do. It also enables one with small means and 
limited credit to compete with those more advan- 
tageously cireumstanced. The city is thus enabled to 
secure greater competition in bidding, and to obtain 
better execution of the work on lower terms. It was 
hot only to the interest of the city, but its plain busi- 
hess duty, to secure those advantages. We therefore 
think the city had the implied power to require the 
Condition in the bond upon which plaintiff seeks to 
Tecover. 

We are unable to draw a substantial distinction be- 
tween the power exercised by the city in making this 
Provision for laborers and material-men and that ex- 





ercised in requiring the contractor to pay all such 
creditors as a condition to receiving his compensation 
from the city for the improvement. It is a question 
of power in each case. The power to protect such 
creditors by the means last mentioned has never been 
questioned in this State, so far as we have been 
advised. It was expressly recognized in City of St. 
Louis v. O’Neal Lumber Co., 114 Mo. 82, 21 8S. W. 
Rep. 484, in which Judge Thompson, of the court of 
appeals, whose opinion was approved, said: ‘It is 
true, such persons are not, under the law, as judicially 
construed, entitled to a meehanic’s lien against any 
property belonging to the city; but that does not 
seem to afford a good reason why no effect whatever 
should be given to this clause of the contract.” The 
clause referred to was one requiring the city to with- 
hold enough of the contract price to meet the claims 
of any laborer or material-man to whom the con- 
tractor might be indebted. The same power was 
recognized in the board of public schools in Luthy v. 
Woods, 6 Mo. App. 68, and in the city of St. Louis in 
the case of City of St. Louis v. Keane, 27 Mo. App. 
644. In the case of Knapp v. Swaney, 56 Mich. 349, 23 
N. W. Rep. 162, in discussing a like provision in a 
contract of the county for the construction of a court 
house, after conceding the proposition that corpora- 
tions and quasi corporations possess only the powers 
expressly granted them, and such as are implied in 
order to effectuate the purpose of those given, Judge 
Cooley says: ‘But when this case is properly con- 
sidered, it does not appear to be a case in which the 
municipality has in any particular stepped aside from 
its proper functions, or stepped over its proper 
bounds. It has simply made a contract for the con- 
struction of a necessary public building, and agreed 
upon the method and the conditions of payment. It 
has gone no further, and so far it had indisputably a 
right to go. But it is said that among the conditions 
is one which the corporate board had no right to im- 
pose, because it did not concern the public, but was 
a matter exclusively between the contractors and 
those who should deal with them. It is for this rea- 
son that the condition is assumed to be ultra vires. 
And, had the condition been made the subject of in- 
dependent contract, instead of being incorporated in 
a contract for a proper public work, the objection to 
it would have been insurmountable. Whether it was 
invalid here is 4 very different question. The pur- 
pose of the stipulation is very manifest. It is that a 
contract the county has made shall not be the means 
of mischief to those who, though not contractors with 
the county, may perform labor or furnish materials 
in reliance upon qe moneys to be paid underit. It 
would seem that to prevent such mischief was a 
proper object to be had in view by the public board 
when entering into a public contract. It would seem 
that there was a moral obligation in the case which the 
board might well recognize, even though not eom- 
pellable to do so. And individuals clothed with pub. 
lic functions, even when constituting a corporation, 
are no more excused from moral obligations than 
when acting in a private capacity. A corporation, 
when constructing a public building or other public 
work, is chargeable with moral duty, as an individual 
would be, to see that it is so constructed that 
people may not be injured in coming near to or mak- 
ing use of itin a proper manner. In some cases they 
may not be legally responsible for failue to perform 
this duty; but, where the moral obligation exists, it 
cannot be said that any provision for its performance, 
not improper in itself, is ultra vires. A county may 
go to great pains and great e xpense to make its court 
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house unquestionably safe, that individual citizens 
may not suffer injuries consequent upon its construc- 
tion. Butif it may dothis, it would be very strange 
if it were found lacking in authority to stipulate, in 
the contract for the building, that the contractors, 
when calling for payment, shall show that they are 
performing their obligations to those who supply the 
labor and materials, and that the county is not ob- 
taining the building at the expense of a few of its 
people. We cannot think such is the case.” We 
quote at length from this sensible and eminently just 
and equitable treatment of such contracts. The rea- 
soning is equally applicable to the contract here in 
question. See, also, to same effect, Bank v. Winant, 
123 N. Y. 267,25 N. E. Rep. 262; Merchants’ & Trad- 
ers’ Nat. Bank v. Mayor,'etc. of City of New York, 97 
N. Y. 355. 

The following cases uphold the right of third persons, 
such as subcontractors, laborers, and material-men, 
to maintain an action on a bond given bya contractor 
to a State, county, city, or school district, conditioned 
for the faithful performance of a contract for a pub- 
lic improvemezt, and for the payment of all claims of 
such third persons, though no express power was 
given the obligee to require such conditions. Baker 
v. Bryant, 64 Iowa, 562, 21 N. W. Rep. 88; Lyman v. 
City of Lincoln, 38 Neb. 799, 57 N. W. Rep. 531; Sam- 
ple v. Hale, 34 Neb. 221,51 N. W. Rep. 887; Heating 
Co. v. MeClay, 43 Neb. 649, 62 N. W. Rep. 50; Kauff- 
mann v. Cooper (Neb.), 65 N. W. Rep. 796. In the 
ease first cited, which was a suit on a bond givena 
school district, it is said by Beck, J.: ‘*The authority 
to contract is general, and broad enough to cover all 
the covenants which the directors, in their wisdom, 
may deem necessary or proper in order to secure the 
erection of the house, and the protection of the inter- 
est of the district, the object for which the contract 
was made. Ifthe directors of the district, in the ex- 
ercise of their discretion, concluded that the work 
would be prosecuted withjmore rapidity, or would be 
better done, by securing the subcontractors, they 
surely would be authorized to provide therefor.” In 
the Lyman Case, supra, the bond was given to the 
city of Lincoln to insure the erection of public build- 
ings. The contract required of the contractor the 
payment “‘of claims of all parties furnishing materials 
or labor’? in the construction of the buildings. The 
bond was upon condition that the contractor should 
‘swell and truly execute all and singular the forego- 
ing stipulations.” The court held that one furnish- 
ing materials which were used im the construction of 
the buildings could maintain an action therefor upon 
the bond. In its opinion the court says: ‘‘Obviously, 
the city of Lincoln intended by this bond to protect 
from the defaults of the contractors all those who 
might labor on or furnish materials for its buildings. 
The petition assailed sets out no statute or ordinance 
authorizing the city of Lincoln to do this, but we do 
not deem such a statute or ordinance indispensable. 
The awarding of the contract to Lane & Sweet was 
a suflicient consideration to them and their sureties 
to support their promise to pay for this labor and 
material. The promise they made the city of Lincoln 
was for the benefit of all who labored on these build- 
ings, and who furnished material that was used in 
their construction; and since Lyman had furnished 
material to these contraetors, which was used in 
these buildings for the city, the bond inured to his 
benefit and he can maintain a suit thereon.”? Several 
cases have been cited by defendants in support of 
their position that the action will not lie for want of 
authority in the city of St. Louis to require such con- 








ditions. It has been held in this State, and in some 
others, that a private citizen whose property was 
consumed by fire was not entitled to the benefit of g 
clause in a contract between the city and a water com- 
pany whereby the latter obligated itself to furnish, 
supply of water sufiicient to extinguish all fires, ang 
to be responsible for all damages resulting from, 
failure todo so. Howsmon v. Water Co., 119 Mo, 
305, 24 S. W. Rep. 784, and cases cited. Those cases 
are distinguishable from this one in the fact that the 
contracting cities were under no legal or moral obj. 
gations to its citizens to extinguish fires, and there 


was, therefore, not such privity between the 
city as promisee and the citizen, as would 
give the latter a right of action on the con. 


tract. It may also be said, as another distingutshing 
feature, that the general power granted a city to pro- 
vide for the prevention and extinguishment of fires 
carried with it no implied power to make contracts 
for indemnifying citizens for losses by fire. Such 
contracts are neither beneficial to the city nor inci- 
dent to the power conferred. They are merely inde- 
pendent contracts, which the cities have no more 
power to make than they have to make contracts with 
an insurance company for insuring the property of 
all citizems against loss by fire. The case of Kansas 
City v. O’Connell, 99 Mo. 359, 12 S. W. Rep. 791, is 
also cited and relied upon as an authority against the 
power of the city to make the contract. But it will, 
be observed that the clause of the contract relied 
upon by plaintiff in that case was held not to have 
been intended as an agreement for the benefit of third 
persons, but for the protection and benefit of the city; 
that it was simply a contract of indemnity to the city, 
The court expressly declined to express an opinion 
on the question of the power of the city to enter into 
a contract for,the benefit of third parties. It is said: 
*‘Whether the city could require the contractor to 
give bond which would be available to third persons 
in case of injuries received by them on account of the 
negligence of the contractor is a question which need 
not be considered.” The case of City of New Haven 
v. New Haven & D. R. Co., 62 Conn. 253, 25 Atl. Rep. 
316, is also cited by defendants as an _ authority 
sustaining their position. But it will be observed 
that the contract relied upon in that case was made 
solely for the benefit of third persons. The railroad 
company agreed with the city to pay all damages 
property owners should sustain on account of a con- 
templated change of its track. The contract had no 
other object. In a suit on this contract by the city for 
the use of property owners, the court held that the 
city had no power to engage in the collecting busi- 
ness, or to act as trustee for its citizens at its own ex- 
pense. That contract had for its chief object the 
benefit of third persons, while in the case at hand the 
centract is for the benefit of the city, and the protec 
tion given third persons was fairly incidental toit. 
The ease of Pipe Co. v. Thompson, 120 Mo. 221, 25 8. W. 
Rep. 522, in its facts is not fairly distinguishable from 
this one, and is an authority directly sustaining the 
position of defendants. But, after a careful reconsid- 


|. eration of the question decided, we are all of the 


opinion that the principles announced in that casé 
cannot be sustained, either on reason or authority, 
and it should be, and with the concurrence of all the 
judges of division 2, is, overruled. The judgment of 
the circuit court is reversed, and the cause is Te 
manded. 


InToxicaTInc Liquor — Sate By Sool 
Cxvss.—In People v. Adelphi Club, 43 N.E 
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Rep. 410, the Court of Appeals of New York 
for the first time decided the question whether 
ssocial club is within the meaning of the 
statute requiring payment of liquor license. 
The holding of the court was that the dis- 
pensing of liquors by a social club which has 
s limited and select membership, and was 
organized for a legitimate purpose to which 
the furnishing of liquors to its members on 
payment therefor is merely incidental, is not 
s sale within the meaning of the statute. 


The court says in part: 

We are aware that it has been generally understood 
that this court in the case of People v. Andrews, 115 
N. Y. 427, intended to hold clubs liable under the 
statute, and that the general terms, in several in- 
stances, have subsequently so held, resting their de- 
sions upon that case. People v. Sinell (Sup.), 12 N. 
Y.{Supp. 40; People v. Bradley (Sup.), 11 N. Y. 
Supp. 594; People v. Luhrs, 7 Misc. Rep. 503, 28 N. Y. 
Supp. 498. But such was not the intention of this 
wourt, and to that extent its determination has been 
nisunderstood. The question here presented must 
therefore be regarded as undecided, and still open 
for consideration. In 11 Am. & Eng. Enc. Law, 727, 
itissaid that: “The distribution of liquors by abona 
fide club among its members is not a sale, within the 
inhibition of a liquor law, even though the person re- 
wiving the liquor gives money in return for it, and 
the law prohibiting the sale of liquor on Sundays does 
notapply tosuch a club. It is otherwise, however, 
where the club is simply a device resorted to as a 
means of evading the statute.” Black on Intoxicating 
Liquors, at section 142, after referring to the authori- 
ties in the different States upon the subject, concludes 
ss follows: ‘‘Upon the whole, therefore, notwith- 
standing some conflicting rulings, the rational conclu- 
tion is that the intent must govern. On the one hand, 
ifthe object of the organization is merely to provide 
the members with a convenient method of obtaining 
adrink whenever they desire it, or if the form of 
membership is no more than a pretense, so that any 
person, without discrimination, can procure liquor 
by signing his name in a book, or buying a ticket or a 
chip, thus enabling the proprietor to conduct an illicit 
traffic, then it falls within the terms of the law. But 
on the other hand, ifthe club is organized and con- 
ducted in good faith, with a limited and selected 
membership, really owning its property in common, 
and formed for social, literary, artistic, or other pur- 
poses, to which the furnishing of liquors to its mem- 
bers would be merely incidental, in the same way and 
tothe same extent that the supplying of dinners or 
daily papers might be, then it cannot be considered as 
Within either the purpose or letter of the law.” In 
Graff v. Evans, 8 Q. B. Div. 373, the appellant was a 
Manager of a club under the supervision of trustees, 
in whom all the property of the club was vested. 
The club was not licensed for the sale of intoxicating 
liquors, but these were supplied at fixed prices to 
Members for consumption, the money produced 
thereby going to the general fund of the club. The 
Manager, in the course of his employment, supplied 
liquors to a member. It was held that it was not a 
tule, within the meaning of the licensing act. Field, 
J, in delivering the opinion of the court, says: “The 
Mestion here is, did Graff, the manager who supplied 
the liquor to Foster, effect a sale by retail? I think 





not. I think Foster was an owner of the property, 
together with all the other members of the club. Any 
member was entitled to obtain the goods on payment 
of the price. A sale involves the element of a bar- 
gain. There was no bargain here, nor any contract 
with Graff with respect to the goods. Foster was act- 
ing upon his rights as a member of the club, not by 
reason of any new contract, but under his old con- 
tract of associatiom, by which he subscribed a sum to 
the funds of the club, and became entitled to have 
ale and whisky supplied to him, as a member, at a 
certain price.” In State v. St. Louis Club (Mo. Sup.), 
28 S. W. Rep. 604, it was held that the distribution of 
wines or other liquors among the members of a social 
club which is a bona fide organization, with limited 
membership, admission to which is only on a vote of 
the governing board, and with common ownership of 
property, is not a sale of liquor, within the meaning 
of the Missouri dramshop act. This isa recent case, 
and the opinion contains a review of all of the deci- 
sions upon the subject. The courts in our sister 
States are in conflict upon the question discussed in 
the above cases. Many of the decisions are based 
upon local statutes differing materially from our own, 
and other cases are disposed of upon the ground of 
the fraudulent character of the organization. Atten- 
tion is called to Com. v. Ewig, 145 Mass. 119,13 N. E. 
Rep. 365; Seim v. State, 55 Md. 566; Tennessee Club 
v. Dwyer, 11 Lea, 462; Piedmont Club v. Com., 87 Va. 
541, 12 S. E. Rep. 963; State v. McMaster, 35 S. C. 1, 
14S. E. Rep. 290; Barden v. Montana Club, 10 Mont. 
330, 25 Pac. Rep. 1042; Koenig v. State (Tex. Cr. App.) 
26 S. W. Rep. 835; People v. Soule, 74 Mich. 250, 41 N. 
W. Rep. 908; State v. Horacek, 41 Kan. 87, 21 Pac. 
Rep. 204; State v. Essex Club, 53 N.J. Law, 199, 20 
Atl. Rep. 769; State v. Lockyear, 95 N.C. 633; State 
v. Neis, 108 N. ©. 787, 13 S. E. Rep. 225; State v. Mer- 
cer, 82 Iowa, 405; Rickart v. People, 79 Ill. 85; State 
Easton Social, Literary & Musical Club, 73 Md. 97, 20 
Atl. Rep. 788; Kentucky Club v. City uf Louisville, 92 
Ky. 309, 17 S. W. Rep. 748; Newell v. Hemmingway, 
16 Cox Cr. Cas. 604; Com. v. Pomphret, 137 Mass. 
564 567. 

For a full and elaborate consideration of the cases, 
we refer to Black on Intoxicating Liquors (section 
142) and to State v. St. Louis Club, supra. 








JUDICIAL DISCRETION IN DIVORCE. 


The relation of married persons is not only 
a personal relation, it is a status, a condition 


established by law. The marriage relation 
partakes of the character of a civil contract 
though it is much more than that. It is not 
a vested right. So that the State claims for 
itself the right to put an end to the marriage 
relation of its subjects upon such terms as it 
may dictate. The power of each State is 
derived from the federal constitution, which 
concedes to the separate States power to 
regulate the domestic relations of their sub- 
jects. Of course the State may refuse to ex- 
ercise this authority, and may prohibit it by 
constitutional provision or amendment. Thus 
we find that the remedy for domestic infelic- 
ity is originally vested inthe State. The 
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legislature of the State acting in pursuance 
of the power vested in the State fixes the 
ground or terms, upon the existence of which 
a decree of separation or divorce may be 
rendered by its courts having jurisdiction 
thereof. 

The statutes of the different States fix the 
grounds for a divorce, and therefore, it need 
not occasion so much surprise that there does 
not exist more uniformity in the law upon 
which a divorce may be predicated. All of 
the States, with, perhaps, a single exception 
have their courts of competent jurisdiction 
over the matter of divorce. Drawing their 
inspiration, perhaps, from Holy Writ they all 
agree that adultery shall constitute a valid 
ground for divorce. But apart from this one 
cause there is a great diversity of opinion ex- 
pressed through the statutory provisions of 
the different States as to what failing or 
weakness of which humanity is heir to, shall 
constitute a good and sufficient cause for 
severing ‘‘the tie that binds.’’ The incapac- 
ity of.one of the parties, which incapacity 
may be mental or physical ; non-age ; consan- 
guinity; difference of race; deceit; error; 
fraud and duress ; desertion ; extreme cruelty ; 
habitual drunkenness; non-support; crimes 
followed by imprisonment in a penitentiary ; 
decree granted in another State; any offense 
within the discretion of the court; and this 
last cause, although not in high favor, serves 
to illustrate the principle of State paternity 
in the matter of the domestic relations of its 
subjects. For instance, a Connecticut stat- 
ute permits a decree of divorce for ‘‘any such 
misconduct as permanently destroys the hap- 
piness of the petitioner, and defeats the pur- 
pose of the marriage relation ;} in Kentucky 
for ‘‘any cause in the discretion of the court.’’ 
In Maine, before the repeal of the statute 
when the court thinks it ‘‘conducive to do- 
mestic harmony, and consistent with the 
peace and morality of society,’’? a divorce 
could be decreed. But this confidence in the 
sense and purity of the courts of that State 
was withdrawn by the legislature in an act 
passed in 1883. In Washington there was in 
effect a statute under which a decree might 
be granted for ‘‘any cause deemed sufficient 
by the court.’’? And so it was in other 


1 Gen. St. Conn. 1875; Trubee vy. Trubee, 41 Conn. 
36. ’ : 

2 Rev. St. 1871, p. 488. 

8 Wash. Ter. Rey. St. 1881. 
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States. The legislative body being charged 
with the duty of either exercising this an. 
thority directly or by statute transmitting it 
to the courts, invariably chose the latter, 
Andin many cases gave to the courts of com. 
petent jurisdiction large discretionary power 
over the domestic relation of its subjects, 
Latterly the tendency has been to curtail thig 
discretionary power of the courts in permit 


ting divorce for causes other than those — 


enumerated specially. Why this is so it is 
difficult tosay. It may hardly be success. 
fully claimed that it is the growth of a more 
puritanical spirit in the social fabrication, 
We should be slow to believe the reason 
could be found in the growth of a lack of con- 
fidence on the part of the people in the purity 
and sense of the courts. We hear much said 
nowadays doth in the pulpit and by the 
press about the laxity of the divorce laws. A 
great outcry is heard over the large per- 
centage of divorce decrees to marriage cer- 
tificates, and the want of uniformity of State 
laws. And as no tragedy is quite complete 
without a little comedy, so it is that the re 
diculous spectacle of a man married in New 
York and divorced in New Jersey is paraded 


before the foot lights of ‘‘all the world’s a_ 


stage’’ as a sarcastic reminder of the claim 
made by the classical Coke that ‘‘the law is 
reason itself.’’ Thelaw and practice in some 
parts of the west have given rise to most of 
the slurs to which the matter of divorce has 
been subjected ; aside from the foolish liberal- 
ity in this direction and the want of uniform- 
ity as between States there is little cause for 
complaint. Without doubt divorces have in- 
creased. But there need not necessarily be 
any menace to society in this. It might be 
interesting to observe how far the changing of 
the social status demands this as a safeguard 
had we time or space allowed to go into this. 
Those persons who are constantly inveighing 
so strongly against the laxity of divorce law, 


should not forget that social conditions are 


as changeable as the sands upon the sea-shore. 
There are being brought to the surface of the 
social whirlpool every hour different condi- 
tions. Different standards of morality are 
needed to correctly measure the changes of 
hour. There is no stability about society 
upon questions of social morality. The same 
measure cannot be made to apply to different 
grades or sexes. There are unknown pos 
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sibilities which may occur to change opinion. 
The representatives of the people who make 
the laws to govern society simply echo the 
opinions and sentiments of that portion of 
society represented by them. Their action 
may be salutary, or it may be not. It is not 
salutary when the discretionary power is 
withheld from the courts by the legislature. 
The only just determination in any case for 
divorce, is had from a knowledge of the cir- 
cumstances of each particularcase. This the 
court who hears the case always has. In 
many cases the facts disclosed to the judge 
convince him that the parties cannot live to- 
gether as man and wife, and be happy; that 
the bond that binds them together, perhaps 
through no great fault of either party, has 
become galling and oppressive. Instead of 
s love and affection for each other their feel- 
ings were changed to dislike and perhaps to 
disgust. Still they must live together as 
man and wife so far as the world is concerned 
because of some special provision of the legis- 
lature which undertook to fix a rule without 
knowledge of its effect. What is the benefit 


tosociety at large for this sacrifice of individ- 


uality? A man and woman joined together 
even by the ‘‘divinely sanctioned institution 
of matrimony,’’ who have found that they 
have no affinity for each other, that there is 
absolute incompatibility of temperament so 
far as they are concerned, in the union, can- 
not, and do not, disguise their trouble from 
the world, even though they bring into prac- 
tice that kind of philosophical acceptance of 
abad job which is portrayed in the charac- 
ters of those people in the first book of ‘‘*The 
Heavenly Twins.’’ When Coleridge wrote 
in his time that ‘‘when people understand that 
they must live together, except for a few 
reasons known to the law, they learn to suffer 
by mutual accommodation that yoke which 
they know they cannot shake off. They 
become good husbands and good wives from 
the necessity of remaining husbands and 
Wives; for necessity is a powerful master in 
teaching the duties which it imposes.’’ Mod- 
ern society will hardly accept this as the 
correct rule to go by. The days of martyr- 
dom have passed out and are gone. Science 
has taught us much along the social line 
since the days of Coleridge. Eternal pun- 
ishment and the Spanish Inquisition could 
not exist in these days. Man lives his life 





more in consonance with science. There can 
be no such sacrifice demanded by the needs 
of society. The spectacle of man and 
woman living together under the sanction of 
divine or human law with nothing but dislike 
and disgust for each other, although they 
may be sphynx-like in silence, is not a 
spectacle which will conduce to social ele- 
vation. The relation is paraded as public 
scandal, and is in the mouth of every mis- 
chievous purveyor of social rottenness. Would 
it not conduce to the welfare of society to 
permit the court on the application of either 
of these parties to dissolve this unnatural re- 
lation and permit these parties to find a place 
in the social fabrication where they may be 
happy themselves and make others happy as 
intended by their Creator. In giving the court 
discretionary power over such cases it seems 
as if the most good could be accomplished. 
This is permitted in some States; it should 
beinall. The church is too bigoted and im- 
practicable for a guide in this matter. The 
attitude of the Roman Catholic church in op- 
posing all divorce is an illustration of this. 
Because some evil has grown up in any sys- 
tem of social economy is not a reason for 
condemning the whole system. The church 
is not the only institution working for the 
welfare of society. If it were we might be 
in serious danger of a retrograde. Distinctly, 
there is no intention on the part of the writer 
to argue against the old-fashioned, but good 
ideas of the sacredness of the relation of 
marriage. But the changing status of soci- 
ety to meet modern requirements, necessi- 
tates an advance in ideas along this line as 
along other lines. The divorce laws of the 
several States should not be used as a sort of 
boom to populate growing sections of the 
country. There should at least be uniformity 
of the laws concerning domicile of the par- 
ties. We may well take a lesson from our 
English cousins in legislation on this question 
of domicile. Beginning with the agitation of 
Mr. Gladstone of the subjectin 1857 dewn 
to the recent case of Le Mesurier v. Le Mes- 
urier, decided by the privy council, does away 
with the theory which has existed in England 
since the decision in Jack v. Jack as to dom- 
icile in divorce. The later decisions show a 
complete evolution in this theory and serve 
to fix the’ English rule. It may be difficult 
to say just how far moral law may influence 
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judicial action. It is not so difficult to say 
that public opinion will, in the end, make 
laws through legislation, in accordance with 
its idea of right and wrong. The ‘‘nickel in 
the slot’’ method of divorce in Oklahoma is 
directly attributive to the acts of its legisla- 
ture. And the acts of the legislature are 
dictated by the moral sentiment which pre- 
vails in this section. When moral sentiment 
becomes more elevated, perhaps, the laws 
will become better. In the meantime if the 
legislature had fixed a reasonably just rule 
of domicile and had left more discretion in 
the hands of the court American jurispru- 
dence might have been spared this incon- 
tinence. The courts are not to be blamed. 
They do but apply the laws made by the leg- 
islature. If these laws are good, the result 
is good ; if bad then the resuit cannot be good. 
The Chicago Legal News recently contained 
this statement: ‘‘It is remarkable how rap- 
idly the average Oklahoma judge can dis- 
patch divorce business. The defendants us- 
ually know nothing about the proceedings 
until the papers are served by the successful 
litigants. As arule no defense is ever of- 
fered in divorce cases in Oklahoma for the 
reason that defendants are seldom aware of 
the beginning of the suit.’ Such statements 
convey wrong impressions. The conclusion 
is natural that the courts are the blame- 
worthy factors. This is not true. Blame for 
such abuses is upon the people’s represent- 
tatives who fix the law, and who pander to 
the element to which such legislation is accept- 
able. This mistake or abuse of legislative 
discretion may be obviated only by the ap- 
plication of a constitutionalremedy. And such 
a remedy would be more effectual and salu- 
tary if uniform in all the States. It is the 
province of judges to determine what the law 
is under a given act or rule of conduct es- 
tablished by the legislature, under constitu- 
tional restrictions. And the distinction be- 
tween a legislative and judicial act is too 
well defined for argument. The one pre- 
scribes what the law shall be in cases coming 
within its scope; the other determines what 
the law is as applied to a certain set of facts.‘ 
Judge Cooley says in his work on Constitu- 
tional Limitations: ‘‘The legislative power 
we understand to be the authority under the 


4 See Justice Field’s dissenting opinion, 99 U.S. p. 
761. 





ee 


constitution to make laws and to alter and 
repeal them. * * * Onthe other hand 
to adjudicate upon, and protect the rights 
and interests of individual citizens, and to 
that end to construe and apply the laws, is 
the peculiar purview of the judicial depart. 
ment.’’ But therecan be no question of this 
functional distinction at this time. The ob- 
ject of this paper, as suggested above, is an 
appeal for more power in the courts to exer- 
cise a discretion independent of statutory 
particularity. Of course this exercise of 
discretion should be a sound one. Judges 
are supposed to be and should be chosen be- 
cause of their ability and honesty. And 
then it would seem as if no danger should be 
apprehended in this direction. The discre- 
tion is to be exercised only when conducive 
to domestic harmony, and consistent with 
the peace and morality of society. What, 
then, are the cases or the classes of cases 
in which the power can be _ properly 
exercised? If the facts involved bring 
the particular case within a prescribed 
ground of a statute, in such a case 
the law gives a right to a divorce, and the 
court has no discretion over the facts. They 
are the result of legislative deliberation. 
But there may be cases for which the statute 
does not provide ; for instance, several of the 
grounds recognized by the statute may exist, 
although in a degree less than the statutory 
requirement. Such cases should be subject 
to the discretionary power of the court.° In 
Illinois, Indiana, Iowa and North Carolina, 
the courts frequently recognized and applied 
this authority.® But the legislatures of those 
States have seen fit to take this power from 
the courts and has repealed the statutes by 
authority of which these courts exercised 
their discretion. It seems to the writer that 
this discretionary power of courts in the mat- 
ter of divorce is a very important one. That 
next to uniformity of domicile laws, and the 
effect to be given decrees in the different 
States, this subject is of first importance, 
and while we are now about reforming the 
divorce laws and adopting uniform methods 
and ideas let us give to the subject above its 
due consideration. Percy Epwakpbs. 

5 Bishop on M. & Div. sec. 546. 

6 Lloyd v. Lloyd, 66 Ill. 87; Hamaker v. Hamaker, 
18 Ill. 187; Ritter v. Ritter, 5 Black. (Ind.) 81; Ruby 
v. Ruby, 29 Ind. 174; Inskup v. Inskup, 5 Iowa, 204; 


Borden v. Borden, 8 Dev. (N. Car.) 548; Scroggins ¥- 
Scroggins, 3 Jb. 535. 
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GUARANTEE AND TITLE INSURANCE. 


MINNESOTA TITLE INSURANCE & TRUST 
CO. V. DREXEL. 


Circuit Court of Appeals, Eighth Circuit, Sept. 16, 1895. 


Plaintiffs loaned $55,000 on mortgages and further 
tosecure them took defendant’s policy of insurance 
on the title by which defendants agreed to “‘indem- 
nify, keep harmless and insure” plaintiffs ‘from all 
loss or damage * * * by reason of liens or incum- 
brances affecting’ the property. Subsequently me- 
chanic’s liens on the property were foreclosed to the 
amount of $31,360.00 and held to be a prior lien to the 
mortgages. Plaintiffs bought in these mechanic’s 
lien judgments for $31,994.77, and then requested de- 
fendants to indemnify them for this sum under the 
policy of insurance. Such indemnity being refused 
plaintiffs bring suit. Held, 

lst. That the policy would be interpreted in favor 
of the insured. 

2d. That it is a guaranty thatthe plaintiffs as mort- 
gagees should not suffer any loss or damage by rea- 
son of defects in the title of property or liens or in- 
cumbrances thereon existing on the date of the policy 
and that plaintiffs could have judgment against de- 
fendants for the amount paid out by them upon such 
mechanic’s liens. 

8d. That the purchasing of the mortgaged prop- 
erty by the plaintiffs at the foreclosure sale did not 
cancel the mortgage debt so as to bring the case with- 
in the clause of the policy that ‘payment, discharge 
or satisfaction of such mortgage indebtedness (ex- 
cept by foreclosure of said mortgage) * * * shall 
fully terminate and annul this policy and all liability 
of the company thereunder;” but semble, the case 
would be otherwise if payment of the mortgage had 
been made by a stranger. 


In error to the Circuit Court of the United 
States for the District of Minnesota. 

This was an action by John R. Drexel, Anthony 
J.Drexel, George W. Drexel, James W. Paul, Jr., 
John R. Fall, John Lowbar Welch, and Richard C. 
Dale, surviving executors and trustees under the 
willof Anthony J. Drexel, deceased, against the 
Minnesota Title Insurance & Trust Company, on a 
policy of title insurance. The plaintiffs recov- 
ered judgment in the circuit court. Defendant 
brings error. Affirmed. The defendants in er- 
ror, John R. Drexel, et al., on the 7th of March, 
1894, filed in the United States Circuit Court for 
the district of Minnesota, at Minneapolis, their 
complaint at law against the plaintiff in error, the 
Minnesota Title Insurance & Trust Company, al- 
leging, in substance, that, on the Ist day of June, 
1889, Anthony J. Drexel loaned to Alfred J Con- 
dit $55,000, taking as security therefor seven 
mortgages on separate parcels of a block of land, 
and the brick and stone tenements situated there- 
on, in the city of Minneapolis, which are par- 
ticularly described in the complaint. That on 
the 19th of June, 1889, the defendant, the Min- 
hesota Title Insurance & Trust Company, for the 
consideration of $126, made and delivered to 
Drexel, the mortgagee, its policy of insurance 
Which is made part of the complaint and reads as 
follows: ‘Capital, $500,000. Guaranty Fund 





with State Auditor, $200,000. Policy No. 3,151. 
Amount, $55,000. Block No.—— Minnesota 
Title Insurance & Trust Company, a corporation 
duly established by law in Minnesota, by this 
policy of insurance, in consideration of the sum 
of one hundred and twenty-six dollars to it paid, 
doth hereby covenant that it will, for the period 
of twenty-five years from the date hereof, in- 
demnify, keep harmless, and insure Anthony J. 
Drexel, the mortgagee named in seven certain 
mortgages executed by Alfred J. Condit and Nel- 
lie D. Condit, his wife, as mortgagors, dated 
June Ist, 1889, and filed for record in the office of 
the register of deeds of Hennepin county, Min- 
nesota, June*5th, 1889, at 5 o’clock and—minutes, 
P. M., and all persons claiming the estate and in- 
terest of said mortgagee under said mortgage by 
descent, or by will, and all: other persons to 
whom said mortgage may be assigned, from all 
loss or damage not exceeding fifty-five thousand 
dollars, which the said insured shall, during said 
period of twenty-five years, sustain by reason of 
defects of the title of said mortgagors to the real 
estate or interest described in schedule A, hereto 
annexed, or by reason of liens or incumbrances 
affecting the same at the date hereof, excepting 
only such as are set forth in schedule B; subject 
to the conditions and stipulations hereto annexed 
and together with said schedules made a part of 
this policy. This policy is issued upon an ap- 
plication numbered 1,137 1-2, which application 
is agreed by all parties claimimg hereunder to be 
a warranty of the facts therein stated. (Signed 
by the company.)’’ The conditions of the policy 
annexed to and made a part of it, which are 
material to be considered in the decision of 
this case, read as follows: ‘‘(b.) If the inter- 
est of the insured shall, by foreclosure and the 
expiration of the period of redemption, have 
matured into an ownership in fee-simple, the 
price to be paid, unless determined by 
mutual agreement, shall be the amount bid 
at said foreclosure sale, with interest thereon 
at legal rate from the date of such foreclosure 
sale, together with any and all subsequent ex- 
penditures by the insured for improvements, 
taxes, or assessments on said real estate, with in- 
terest at the legal rate on each of such expendi- 
tures, from the date of the making thereof, less 
any sum or sums received by said insured from 
any partial redemption or sales of said real estate. 
(4) As long as the interest of the insured in said 
real estate consists of a mortgagee’s interest, and 
subject te redemption, the liability under this 
policy shall not exceed the amount at any time 
remaining unpaid on the mortgage indebtedness, 
and the company may, at its option, at any time, 
pay the amount then remaiuing unpaid on said 
mortgage, and in that case the mortgagee or his 
assigns shall by proper instrument assign to this 
company said mortgage, together with said 
mortgage note and debt, or the portion thereof 
remaining unpaid. * * * Payment, discharge, 
or satisfaction of said mortgage indebtedness 
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(except by foreclosure of said mortgage), or the 
passage of title (except by will or descent) ac- 
quired by the insured by foreclosure of said mort- 
gage, or assignment of this policy separate from 
said mortgage, shall fully terminate, annul and 
avoid this policy, and all liability of the company 
thereunder. (5) This company will, at its own 
cost and charge, defend the insured in all acts of 
ejectment, or other proceedings founded upon a 
claim of title or incumbrance, prior in date to 
this policy. * * * Incase any such action or 
proceeding is begun, and the insured shall be 
made a party thereto, or shall otherwise learn 
thereof, it shall be the duty of the insured to at once 
notify the company thereof in writing, and se- 
cure to it the right to defend the action or pro- 
ceeding, and to give all possible assistance there- 
in.”’ At the date of the pulicy there were me- 
chanic’s liens on the premises prior to the lien of 
the mortgages. When suit was brought to en- 
force the mechanic’s liens the insurance company 
was notified, and defended the action in the name 
of the insured. Afterwards the property was 
sold to satisfy the meehanic’s lien judgments for 
$31,360; default was made in the payment of the 
mortgage debt, and the mortgages were fore- 
closed, the mortgagee becoming the purchaser at 
foreclosure sale for $58,551.93. The property 
was not redeemed and the purchaser (mortgagee) 
became the owners in fee. They then served the 
defendant with notice of the foregoing facts, and 
offered to convey to defendant all their title in 
the premises upon payment by defendant of the 
amount paid at the foreclosure sale and interest 
thereon demanding, if they declined to accept 
this proposition that defendants redeem the 
premises from the mechanic’s liens. Defendant 
refused to do either. Then plaintiff redeemed 
the property from the mechanic’s liens paying 
therefor $31,994.77, and the complainant prays 
for judgment for this sum and interest. Demur- 
rer was overruled and error to the circuit court 
of appeals was brought. 

CALDWELL, C.J.: The only error assigned is 
the overruling of the demurrer to the complaint. 
The contention of the learned counsel for the 
plaintiff in error is that the foreclosure of the 
mortgages by notice and sale and the purchase of 
the mortgaged premises by the mortgagee for the 
full amount of the mortgage debt, ‘*cancelled the 
mortgage debt as completely as though it had 
been paid in cash,”’ and that such satisfaction of 
the mortgage debt inures to the benefit of the in- 
surer, and absolves it from liability on its policy 
as fully as if the mortgage debt had been extin- 
guished by a cash payment made by the mort- 
gagor. The contention is not sound. The 
cases cited by counsel to support this contention 
have no application to this case. The case at 
bar depends upon the construction of the policy 
of insurance, and the same liberal rules of inter- 
pretation that apply to fire and other policies of 
insurance are applicable to the policy in suit. 
The policy in suit,on the point in question, is 





not ambiguous, nor its meaning doubtful; butif 
there was room to doubt as to its proper interpre. 
tation, the doubt would have to be resolved ip 
favor of the insured, according to the settled 
canon of construction applicable to such con- 
tracts. National Bank v. Insurance Co., 95 U. §, 
673, 678; Thompson v. Insurance Co., 136 U.§, 
287, 297,10 Sup. Ct. Rep. 1019; 2 Whart. Cont, 
670; Kahnweiler v. Insurance Co., 14C0.(C. A, 
485, 67 Fed. Rep. 483. The insurer is not a sur- 
ety. The defendant company, for an adequate 
consideration, agreed to ‘indemnify, keep harm- 
less, and insure’ Drexel, the mortgagee, “from 
all loss or damage, not exceeding $55,000,” the 
amount of the mortgage debt, which he or his 
assigns might sustain by reason of defects in the 
title to the mortgaged premises, or by reason of 
liens or incumbrances thereon existing at the 
date of the policy. The contract is plain and ex- 
plicit on this point. In a word, it is a guaranty 
that the mortgagee should not suffer any loss or 
damage by reason of defects in the title to the 
property, or liens or incumbrances thereon, ex- 
isting at the date of the policy. Under this 
guaranty, if the mortgaged property, with a clear 
title and free from incumbrances, was worth the 
amount of the mortgage debt, the mortgagee 
could confidently rely upon the sufficiency of his 
security. The mechanic’s liens upon which the 
mortgaged property was sold were liens upon the 
property at the date of the policy. The defend- 
ant company, nevertheless, refused either to pay 
these prior liens, or to pay the insured the 
amount bid for the property at the foreclosure 
sale, which was the amount of his mortgage debt, 
thus forcing the insured, in order to protect his 
security and his title, to redeem the property 
from the sale on the mechanic’s liens. The pol- 
icy provides that, where by foreclosure the in- 
sured has acquired the title to the property, the 
price to be paid by the insurer ‘shall be the 
amount bid at said foreclosure sale.’’ The de- 
fendant was obligated, by the terms of the pol- 
icy, either to pay this amount, or to relieve the 
property from all liens existing thereon at date 
of the policy. It refuses to do either, and seeks 
to escape all liahility by putting the burden of 
freeing the property from the liens existing 
thereon at the date of the policy upon the mort- 
gagee,on the ground that, at the sale of the 
property under the mortgages, the mortgagee 
bid the full amount of his mortgage debt, and 
thereby himself assumed the burden of paying 
off the mechanic’s liens. Under the terms of the 
policy, the mortgagee had aright to look to the 
defendant for the extinguishment of all liens upon 
the property which existed at the date of the 
policy, and to gauge his bid on the assumption 
that the defendant would discharge its obligation 
in this regard. The contention of the defendant is 
in the teeth of a very plain provision of the policy 
which declares: ‘‘Payment, discharge, or satis- 
faction of said mortgage indebtedness (except by 
foreclosure of said mortgage) * * * shall 
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fully terminate. annul and avoid this policy, and 
all liability of the company thereunder.’ The 
ease at bar falls directly within this exception. 
We need not consider what effect this provision 
would have wheie the property was purchased 
by a stranger at the foreclosure sale. Beyond 
controversy, it includes and binds the parties to 
the contract, and is applicable to every case 
where the mortgagee, insured, becomes the pur- 
chaser of the property at the foreclosure sale for 
the amount of his mortgage debt. The judg- 
ment of the circuit court is affirmed. 


Note.—Guarantee and Title Insurance.—The ma- 
jority of the companies now in existence under the 
laws of the State of Illinois, as well as most of the 
other States, engaged in the business of insuring titles 
to real property are organized under statutes enabling 
them to become sureties and to accept and execute 
trusts. The purpose of this note is to collate the few 
authorities with reference to the insurance of land 
titles and guarantee insurance. The duties of these 
companies as trustees are too extensive for treatment 
in this paper. The guarantee insurance done by 
these companies is in its practical sense, ‘‘an insur- 
ance against loss in case a person named shall make 
adesignated default or be guilty of specified con- 
duct.” It is usually against misconduct or dishonesty 
ofan employee or officer; but is sometimes against 
the breach of a contract. This branch of insurance, 
like title insurance, is so much more modern in origin 
and development than fire, life, marine and accident 
insurance that there are few decisions upon the sub- 
ject; but the business is gradually increasing and is 
destined to fill animportant place in the commercial 
world. Am. & Eng. Ency. of Law p. 65. It may be confi- 
dently stated, notwithstanding the comparative ab- 
sence of specific decisions, that the general principles 
applicable to other classes of insurance are applicable 
here as well. The general doctrines of warranty, 
representation and concealment, as applied to fire, 
life and marine insurance are applicable also to guar- 
antee and title insurance. Towle v. Nat. Guardian 
Life Ins. Co., 7 Jur. (N. 8S.) 1109; Board of Education 
y. Citizens Ins. Co., 30 U. C. (C. P.) 182; Bernham v. 
United Guarantee & Life Ins. Co., 7 Exch. 744. Thus, 
as affecting a policy of guarantee insurance, a repre- 
sentation that the person whose conduct is insured 
has never been in default in his accounts extends to 
defaults prior to the time when he entered the service 
ofthe insured. Ottawa Agr. Ins. Co. v. Canada Guar- 
antee Ins. Co., 30 U. C. (C. P.) 360. Where the faith- 
ful and diligent performance of the duty of a clerk 
Was guaranteed and he went to lunch leaving a large 
sum of money in open bags in his room, which money 
disappeared while he was gone, it was held that the 
company was liable. Re Citizens Ins. Co., ete. (Q. B. 
Quebec), 16 Can. L. J. 334. A guarantee policy may 
be assigned, presumably with notice to the company, 
and where the payment of a promissory note was in- 
sured it was held the policy was available in the hands 
otathird party. Ellicott vy. U.S. Ins. Co., 8 Gill. & 
Johns. (Md.) 166. The principles applicable to the 
renewal of policies of insurance generally, are un- 
doubtedly in the main applicable here. Solvency 
Mut. Guarantee Co. v. Froane, 7 H. & N. 5; Sol. 
Mut. Guarantee Co. v. York, 3 H. & N. 588; Towle v. 
Nat. Guardian Ins. Co., 7 Jur. (N. S.) 1109. As in fire 
and other cases of insurance if any conditions are re. 
quired by the policy to be performed subsequent to 
loss and prior to recovery they must be substantially 





complied with before the policy can be enforced. For 
example, if one of the requirements of the policy is 
that insured prosecute the party against whose act he 
is insured, as a condition precedent to recovery, such 
requirement must be satisfied before recovery can be 
had even though to conform thereto would subject 
the insured to action for damages. Sup. Ct. of |Judi- 
cature (Ireland), 9 Ins. L. J. 160. Ina case of guar- 
antee insurance where the transaction is in the nature 
of a suretyship the doctrine of subrogation undoubt- 
edly applies. That is to say the insurers after pay- 
ment of loss, will be subrogated to the rights of the 
insured and entitled to the securities which he holds 
in respect of the matter of the insurance. Montague 
v. Tidcombe, 2 Vt. 578. But in a recent case, not yet 
reported, in the appellate court of the third district 
of Illinois, against ten Chicago bankers who became 
sureties for one Ramsay,a county treasurer, and then 
conspired with themselves and Ramsay to hold the 
county moneys, it was held that since the parties 
were all engaged in a criminal conspiracy, there 
was no right of subrogation in favor of the 
bankers against Ramsay’s property, he having 
defaulted. As guarantee insurance refers to per- 
sons or contracts, so title insurance refers to 
land or interest therein. A contract of title insur- 
ance is one whereby the title of real estate is insured. 
The practice of the companies engaged in this busi- 
ness is substantially as follows: To have an abstract 
of title prepared (the correctness of which is guaran- 
teed), and the title examined on application of the 
purchaser whereupon a policy is issued to such pur- 
chaser stipulating that he shall be indemnified for any 
loss that may arise to him by reason of defect in the 
title. Like guarantee insurance, the organization of 
title insurance companies is of such recent date that 
decisions bearing upon their rights and liabilities are 
as yet rare. Probably Pennsylvania was the first 
State to provide for the incorporation of companies to 
insure titles. Inthe year 1874,a statute was there 
passed, and since then it has been amended at differ- 
ent periods. The last act passed in 1889 grants addi- 
tional powers to these companies. Penn. Session 
Laws, 1874, Sec. 29, p. 84; 1881, Act 26, p. 22; 1889, 
Act179, p. 15. Under the act of 1886 the companies are 
not empowered to engage in the business of convey- 
ancing and engaging in such business is ultra vires. 
To an action on a title insurance policy it is no defense 
that the conveyancing was done by the conveyancer 
of the plaintiff. Gauler v. Solicitors, L. & T.’ Co., 9 
Pa. Co. Ct. Rep. 684. It may be well to state in this 
connection that an examiner of-titles is liable only to 
the person employing him for want of skill or ordi- 
nary diligence and not to a third person who acts on 
his certificate. There must be privity of contract to 
create liability. Zweigardt v. Birdseye, 57 Mo. App. 
462; Houseman y. Girard, 81 Pa. St. 256; Page v. 
Trutch, 8 Chic. Leg. N. 385. And there must be 
actual damage shown before an action can be main- 
tained. Kimball v. Connolly, 42 N. Y. 52. Upon an 
application for a policy of insurance of title to land if 
an untrue answer is given to a question concerning 
the last price paid for certain property and the policy 
provides that an untrue answer would avoid the same 
such answer amounts to warranty. Stensyard v. St. 
Paul Real Estate Title Ins. Co. (Minn. 1892), 52 N. W. 
Rep. 910. But if it appear from recitals in the policy 
that the company have full knowledge of the exist- 
ence of any liens or unpaid claims when it issued the 
policy, it will be held to have waived the false war- 
ranty. Brandup v. Ins. Co., 27 Minn. 393; Wilson v. 
Ins. Co., 86 Minn. 112. A title insurance company is 
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liable for negligence not only for the amount of insur- 
ance specified in the policy but for full amount of 
loss occasioned by such negligence. Where an in- 
surer by a policy of title insurance agrees to indem- 
nify a mortgagee against loss not exceeding $2,200, by 
reason of incumbrances and to defend the land against 
such laims, a loss occurring by reason of the negli- 
gence of the insurer, is not limited to $2,200. Quigley 
v. St. Paul Title Ins. & Trust Co. (Minn.), 62 N. W, 
Rep. 287. In the case cited above the company failed 
to satisfy a lien affecting plaintiff’s title, und also 
failed to redeem before expiration of necessary time. 
In the provisions of the policy in this case the com- 
pany agreed to indemnify, save harmless and insure 
the plaintiff, Quigley, against loss from three different 
causes: (1) ‘‘Defects in the present title;” (2) ‘“‘Liens 
or incumbrances affecting the same at the date 
hereof;’’ (3) ‘“‘Any defect apparent of record in the 
execution of filing for record of said mortgage.” 
Justice Canty in his opinion says: “Its (the com- 
pany’s) liability for loss from these three causes 
is expressly limited to $2,200, and the insured has 
a right to recover that amount of loss arising from 
any or all of these three causes alone, and this fairly 
implies that, if his loss arises from some other cause 
besides these three, this limitation does not cover it 
also. In this case it is alleged the loss does not arise 
from some other cause, to-wit: that of the negligence 
of the defendant.” It would seem that where a policy 
insures against loss through liens, the liens must be 
incipient at date of policy. A policy on a mortgage 
against loss by defects or unmarketableness of the 
title or mortgage interest, or because of liens or in. 
cumbrances charging the same at date of policy ‘“‘sav- 
ing defects” or objections to title ‘‘which do or may 
now exist” including “unmarketability by reason of 
the possibility of mechanics’ liens and municipal 
iens,’’ but not ‘‘actual losses by reason of such liens’’ 
nsures only against liens the rights to which are al- 
ready inchoate at the date of the policy. Wheeler v. 
R. E. Title Ins. & Trust Co. (Pa. Sup.), 28 Atl. Rep. 
849, 160 Pa. St. 408, 34 W. N. C. 325. An action against 
a title insurance company for damages by reason of 
there being less land conveyed than the description 
called for, the declaration should set out a copy of the 
application for the insurance and a failure to do so 
would be fatal ondemurrer. Hankey v. R. E. Title 
Co., 11 C. C. 820. These few cases may be of bene- 
fit as tending to show to what extent the title insur- 
ance and guarantee companies are liable on their 
policies. As has been stated the general principles 
applicable to other and more familiar classes of in- 
surance are, as a rule, applicable to title and guar- 
antee insurance, and in the absence of others the 
rules laid down herein may be safely followed. 
Chicago, Ill. MORTON JOHN STEVENSON. 
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1. ADJOINING LANDOWNERS — Lateral Support.—An 
owner of land, who excavates to a depth lower than 
the foundation of a building on the adjoiuing lot, hay- 
ing failed to notify the owner of the building to pro- 
tect his property, will be liable for the fall of the 
foundation wall if it is caused by failure to do any- 
thing which ordinary care and diligence in such oper- 
ations point out as necessary to protect it, but will 
not be liable if the fall is caused by the wall’s own in- 
sufficiency.—SPOHN V. DIVES, Penn., 34 Atl. Rep. 192. 

2. ADMINISTRATION—Executors and Administrators— 
Appointment.—On an application for letters of ad- 
ministration of the estate of a decedent, it is not with- 
in the province of the court to determine the question 
of the title to real property, as between the estate and 
persons claiming adversely to it; but if it appears that 
decedent left any estate, and the same has not been 
administered, letters should be granted.—P1na’s Es- 
TATE, Cal., 44 Pac. Rep. 3382. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—That an insolvent debtor, at the time he con- 
fessed judgments in favor of attaching creditors, did 
so in contemplation of making an assignment, does 
not render the preferences thereby secured to such 
judgment creditors void, they themselves being un- 
aware of such intention on the part of the debtor.— 
O’CONNELL V. HANSEN, Oreg., 44 Pac. Rep. 387. 

4. ASSIGNMENTS FOR CREDITORS.—A debtor of one 
who has made an assignment for the benefit of credit- 
ors cannot dispute the validity of the assignment upon 
every ground which would render it voidable as 
against a creditor who should object to it on such 
ground.—MIssourl, K. & T. Ry. Co. v. FULLER, U. §. 
c. C. of App., 72 Fed. Rep. 467. 

5. ASSUMPSIT.—An action for money had and re- 
ceived can always be maintained wherever one has re- 
ceived money ;which, in equity and good conscience, 
he ought to pay over to another, even though there is 
no privity between the parties, and no express prom- 
ise to pay.—PH. ZANG BREWING CO. V. BERNHEIM, 
Colo., 44 Pac. Rep. 380. 

6. ATTACHMENT AFFIDAVIT.—An attachment affidavit 
which alleges that the payment of the indebtedness 
has not been secured by any mortgage or lien upon real 
or personal property is sufficient, without adding the 
other statutory clause, “‘or any pledgeof personal prop- 
erty,” since the declaration of affiant that he has no 
lien negatives the possibility of his having a pledge.— 
O'CONOR V. WITHERBY, Cal., 44 Pac. Rep. 340. 

7. ATTACHMENT BOND—Action on.—To entitle an at- 
tachment defendant to recover against the obligors oD 
an attachment bond, conditioned on the payment of 
all damages sustained by any person by reason of the 
attachment, defendant must show that the attachment 
was sued out without sufficient cause. That the at- 
tachment was dissolved for failure of the officer to 
perform his duty is insufficient. — OFTERDINGER V. 
FORD, Va., 248. E. Rep. 246. 

8. ATTACHMENT—Mingling of Goods.—The fact that 
zoods of an attachment defendant are in the posses- 
sion of a third person, who has mingled them with his 
own goods, and refuses to point them out, but claims 
ownership of all, does not warrant the seizure of 
goods, his title to which is unquestioned, and which 
are readily distinguishable from those of the attach- 
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ment defendant.—SUSSKIND V. HALL, Cal., 44 Pac. Rep. 
328. 

9. BROKER—Authority to Sign Contract.—A real es- 
tate broker authorized to ‘‘list” and “place” property 
on commission has no authority to sign a contract of 
sale.—HALSEY V. MONTEIRO, Va., 248. E. Rep. 258. 

10. CARRIERS—Ejectment of Passengers—Damages.— 
Where a conductor takes up a passenger’s ticket with- 
out giving him any check or other evidence of his right 
to ride, whereby he is expelled by another conductor 
after changing cars, his right of action will not be lim- 
ited to the breach of the company’s contract, though 
no force was used in his expulsion, but will include all 
damages sustained through the company’s violation 
of the duties it assumed in entering into such con- 
tract.—_SLOANE V. SOUTHERN CAL. Ry. Co., Cal., 44 Pac. 
Rep. 320. 

1l. CARRIERS—Stock.—A charge in an action by a 
shipper to recover from a carrier for injuries to cattle 
in shipment, which states it to have been the duty of 
the carrier to feed and water the cattle en route, or to 
give the shipper an opportunity to do so, is erroneous 
as not applicable to the evidence, where the shipment 
required but about three hours’ time, and no request 
to stop for feed or water was made by the shipper.— 
Texas & P. Ry. CoO. Vv. STRIBLING, Tex., 348. W. Rep. 
1002. 

12. CONFLICT OF LAws — Insolvency — Fraudulent 
Preferences.—Act Tenn. May 11, 1895, providing that 
the sale, etc., of an insolvent debtor’s property for the 
purpose of preferring a creditor shall be ‘‘illegal and 
void,” and all of such property shall be divided among 
all the creditors of the debtor, the enforcement of 
which latter provision is provided for by the act, does 
not render such a sale between citizens of Tennessee 
of property situated in Mississippi absolutely void, so 
as to subjectthe property to attachment in Mississippi 
atthe instance of other creditors.—TOOF Vv. MILLER, 
Miss., 19 South. Rep. 577. 

13. CONSTITUTIONAL Law—Municipal Corporations— 
Licenses.—A city ordinance prohibiting persons tem- 
porarily residing in the city from selling goods at auc- 
tion without a license, thereby discriminating between 
temporary and permanent residents, is unconstitu- 
tional.—CITY OF CARROLLTON V. BAZETTE, Ill., 42 N. 
E. Rep. 837. 

14. CONSTITUTIONAL LAw—Regulation of Commerce. 
—Code, § 1295, providing that a common carrier accept- 
ing anything for transportation directed to a destina- 
tion beyond its line shall be deemed to assume obliga- 
tion for its safe carriage to such destination, unless, at 
the time of such acceptance, It be released from such 
liability by contract in writing, signed by the owner, 
isnot a regulation of commerce, in violation of Const. 
U. 8. art. 1,§8, cl. 3.—RICHMOND & A. R. Co. v. R.A. 
PATTERSON TOBACCO CO., Va., 24S. E. Rep. 261. 

15. CONTEMPT—Power of Court to Commit.—A court 
can legally imprison a person for contempt only after 
a finding of the matter of contempt, and upon a war- 
Tant stating the cause of commitment and its term, 
though it may detain the person in custody until such 
finding and warrant can be prepared.—EX PARTE 
KearBY, Tex., 34S. W. Rep. 932. 

16. CONTRACT BETWEEN FIRMS HAVING MEMBERS IN 
CoMMON.—Under Code, § 2860, providing that the as- 
signee of a non-negotiable chose in action may main- 
tain any action thereon which the original obligee, 
Payee, or contracting party could have maintained, 
one to whom an open account between two firms hav- 
ing some members in common was assigned in trust 
Cannot sue the debtor firm at law on the account.— 
AYLETT v. WALKER, Va., 248. E. Rep. 226. 

17. COnTRACT—Parol Evidence.—B, who had deliv- 
ered personal property to certain persons under a 
Written agreement to give them a bill of sale when 
their note for the price was fully paid, assigned the 
contract, giving the assignee authority to complete 
the same and collect the money; but the assignment 
did not purport to transfer title to the property, and B 





thereafter received from C, one of the buyers, the lat- 
ter’s share of the note. Plaintiff, who claimed under a 
bill of sale from B’s assignee, sought to recover the 
property from defendants, who had purchased the 
same from C: Held,that evidence was admissible to 
show an oral agreement between B and C that the lat- 
ter should have title to one-third of the property on 
payment of his share of the price, since Code Civ. 
Proc. § 1856, makes parol evidence incompetent for the 
purpose of varying the terms of a written instrument 
only as between the parties thereto and their repre- 
sentatives or successors in interest, and plaintiff was 
neither.—DUNN V. PRICE, Cal., 44 Pac. Rep. 354. 


18. CONTRACTS—Interpretation.—The reasonable in- 
tention of the parties te a contract is to be sought in 
the words of such contract, not assumed; and it is not 
the duty of a court to bend the meaning of some of the 
words of a contract into harmony with a supposed 
reasonable intention of the parties.—CRIMP V. MCCOR- 
MICK Const. Co., U. 8. C. C. of App., 72 Fed. Rep. 366. 


19. CONTRACTS—Time as Essence.—Where an indorse- 
ment on a note payable in five years, with interest, se- 
cured by mortgage, given for money loaned, provides 
that the maker at the end of three years, may pay the 
whole or a part of the note, time is of the essence of 
the contract; and the maker is not entitled to the right 
to pay the note, with interest to time of payment, be- 
fore the expiration of the three years.—GOODNIGHT V. 
TEXAS LAND & MORTGAGE CO., Tex., 348. W. Rep. 974. 


20. CONTRACT TO CONVEY—Breach.—A complaint for 
damages for breach of a contract to eonvey, alleging 
that the vendor, after contracting to convey the land, 
mortgaged it to another, and afterwards suffered the 
mortgage thereon to be foreclosed, and the tenant to 
be evicted, sufficiently shows a breach.—HAWKINS V. 
MERRITT, Ala., 19 South. Rep. 589. 

21. CONTRACTS—Unreasonable Restraint of Trade.— 
F and his wife sold a newspaper owned by them in D 
county, and agreed that F ‘‘would not edit, print or 
conduct a newspaper, nor be in anywise connected 
with one, printed anywhere in the State of North Caro- 
lina, and that, for a like period, Mrs. F shall not edit, 
print or conduct a newspaper or magazine, nor be in 
anywise connected with one, anywhere in the county 
of D, said State, without the consent of said purchaser 
or his assignees:” Held, that such contract was not 
void as an unreasonable restraint of trade.—COWAN V. 
FAIRBROTHER, N. Car., 24S. E. Rep. 212. 

22. CONVERSION—Res Judicata.—The personal liabil- 
ity arising out of the act of converting another’s prop- 
erty, or property on which be had a lien, cannot be 
avoided and frustrated by the fact itself of the conver- 
sion.—HEWITT Vv. WILLIAMS, La., 19 South. Rep. 604. 

23. COUNTIES—Warrants—Presumptions. —In a suit 
against the board of county commissioners on war- 
rants issued by their order, if the warrants are valid 
on their face the presumption is that they were law- 
fully issued, and the burden of establishing their in- 
validity is on defendants.—BOARD OF COM’RS OF SAW 
JUAN COUNTY V. OLIVER, Colo., 44 Pac. Rep. 362. 

24. CORPORATIONS — Agent’s Agreement for Arbitra- 
tion—Ratification. —If an English corporation, con- 
trolled by a board of directors in England, objects to 
an agreement made by its general manager in this 
country to submit to arbitration a claim against the 
company for a trespass in cutting timber from the 
lands of another, it is its duty, within a reasonable 
time of receiving notice of the agreement, to notify the 
other party of its disapproval; and, in the absence 
thereof, a ratification may be presumed. The asser- 
tion of counterclaims by itis not a disaffirmance, but 
rather justifies a presumption of an affirmance.—CEN- 
TRAL TRUST CO. OF NEW YORK V. ASHVILLE LAND CO., 
U. 8. C. C. of App., 72 Fed. Rep. 361. 

25. CORPORATIONS—Contracts. — That a majority of 
the directors in one corporation were also directors of 
another corporation does not render a contract be- 
tween the two corporations, entered into through the 
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liable for negligence not only for the amount of insur- 
ance specified in the policy but for full amount of 
loss occasioned by such negligence. Where an in- 
surer by a policy of title insurance agrees to indem- 
nify a mortgagee against loss not exceeding $2,200, by 
reason of incumbrances and to defend the land against 
such laims, a loss occurring by reason of the negli- 
gence of the insurer, is not limited to $2,200. Quigley 
v. St. Paul Title Ins. & Trust Co. (Minn.), 62 N. W, 
Rep. 287. In the case cited above the company failed 
to satisfy a lien affecting plaintiff’s title, und also 
failed to redeem before expiration of necessary time. 
In the provisions of the policy in this case the com- 
pany agreed to indemnify, save harmless and insure 
the plaintiff, Quigley, against loss from three different 
causes: (1) **Defects in the present title;”’ (2) ‘‘Liens 
or incumbrances affecting the same at the date 
hereof;’’ (3) ‘‘Any defect apparent of record in the 
execution of filing for record of said mortgage.” 
Justice Canty in his opinion says: ‘Its (the com- 
pany’s) liability for loss from these three causes 
is expressly limited to $2,200, and the insured has 
a right to recover that amount of loss arising from 
any or all of these three causes alone, and this fairly 
implies that, if his loss arises from some other cause 
besides these three, this limitation does not cover it 
also. In this case it is alleged the loss does not arise 
from some other cause, to-wit: that of the negligence 
of the defendant.” It would seem that where a policy 
insures against loss through liens, the liens must be 
incipient at date of policy. A policy on a mortgage 
against loss by defects or unmarketableness of the 
title or mortgage interest, or because of liens or in. 
cumbrances charging the same at date of policy ‘‘sav- 
ing defects” or objections to title “‘which do or may 
now exist” including “unmarketability by reason of 
the possibility of mechanics’ liens and municipal 
iens,’”’ but not ‘‘actual losses by reason of such liens’’ 
nsures only against liens the rights to which are al- 
ready inchoate at the date of the policy. Wheeler v. 
R. E. Title Ins. & Trust Co. (Pa. Sup.), 28 Atl. Rep. 
849, 160 Pa. St. 408, 34 W. N. C. 325. An action against 
a title insurance company for damages by reason of 
there being less land conveyed than the description 
called for, the declaration should set out a copy of the 
application for the insurance and a failure to do so 
would be fatal ondemurrer. Hankey v. R. E. Title 
Co., 11 C. C. 820. These few cases may be of bene- 
fit as tending to show to what extent the title insur- 
ance and guarantee companies are liable on their 
policies. As has been stated the general principles 
applicable to other and more familiar classes of in- 
surance are, as a rule, applicable to title and guar- 
antee insurance, and in the absence of others the 
rules laid down herein may be safely followed. 
Chicago, Ill. MORTON JOHN STEVENSON. 
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1. ADJOINING LANDOWNERS — Lateral Support.—An 
owner of land, who excavates to a depth lower than 
the foundation of a building on the adjoiuing lot, hay- 
ing failed to notify the owner of the building to pro. 
tect his property, will be liable for the fall of the 
foundation wall if it is caused by failure to do any- 
thing which ordinary care and diligence in such oper- 
ations point out as necessary to protect it, but will 
not be liable if the fall is caused by the wall’s own in- 
sufficiency.—SPOHN V. DIVES, Penn., 34 Atl. Rep. 192. 

2. ADMINISTRATION—Executors and Administrators— 
Appointment.—On an application for letters of ad- 
ministration of the estate of a decedent, it is not with- 
in the province of the court to determine the question 
of the title to real property, as between the estate and 
persons claiming adversely to it; but if it appears that 
decedent left any estate, and the same has not been 
administered, letters should be granted.—PiNa’s Es- 
TATE, Cul., 44 Pac. Rep. 332. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—That an insolvent debtor, at the time he con- 
fessed judgments in favor of attaching creditors, did 
so in contemplation of making an assignment, does 
not render the preferences thereby secured to such 
judgment creditors void, they themselves being un- 
aware of such intention on the part of the debtor.— 
O’CONNELL V. HANSEN, Oreg., 44 Pac. Rep. 387. 

4. ASSIGNMENTS FOR CREDITORS.—A debtor of one 
who has made an assignment for the benefit of credit- 
ors cannot dispute the validity of the assignment upon 
every ground which would render it voidable as 
against a creditor who should object to it on such 
ground.—MIssourl, K. & T. Ry. Co. v. FULLER, U. 8. 
Cc. C. of App., 72 Fed. Rep. 467. 

5. ASSUMPSIT.—An action for money had and re- 
ceived can always be maintained wherever one has re- 
ceived money ;which, in equity and good conscience, 
he ought to pay over to another, even though there is 
no privity between the parties, and no express prom- 
ise to pay.—PH. ZANG BREWING CO. V. BERNHEIM, 
Colo., 44 Pac. Rep. 380. 

6. ATTACHMENT AFFIDAVIT.—An attachment affidavit 
which alleges that the payment of the indebtedness 
has not been secured by any mortgage or lien upon real 
or personal property is sufficient, without adding the 
other statutory clause, “or any pledgeof personal prop- 
erty,” since the declaration of affiant that he has no 
lien negatives the possibility of his having a pledge.— 
O’CONOR V. WITHERBY, Cal., 44 Pac. Rep. 340. 

7. ATTACHMENT BOND—Action on.—To entitle an at- 
tachment defendant to recover against the obligors on 
an attachment bond, conditioned on the payment of 
all damages sustained by any person by reason of the 
attachment, defendant must show that the attachment 
was sued out without sufficient cause. That the at- 
tachment was dissolved for failure of the officer to 
perform his duty is insufficient. - OFTERDINGER V- 
FORD, Va., 248. E. Rep. 246. 

8. ATTACHMENT—Mingling of Goods.—The fact that 
zoods of an attachment defendant are in the posses- 
sion of a third person, who has mingled them with his 
own goods, and refuses to point them out, but claims 
ownership of all, does not warrant the seizure of 
goods, his title to which is unquestioned, and which 
are readily distinguishable from those of the attach- 
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ment defendant.—SUSSKIND V. HALL, Cal., 44 Pac. Rep. 
328. 

9. BROKER—Authority to Sign Contract.—A real es- 
tate broker authorized to ‘‘list’’ and “place” property 
on commission has no authority to sign a contract of 
sale.—HALSEY V. MONTEIRO, Va., 248. E. Rep. 258. 

10. CARRIERS—Ejectment of Passengers—Damages.— 
Where a conductor takes up a passenger’s ticket with- 
out giving him any check or other evidence of his right 
to ride, whereby he is expelled by another conductor 
after changing cars, his right of action will not be lim- 
ited to the breach of the company’s contract, though 
no force was used in his expulsion, but will include all 
damages sustained through the company’s violation 
of the duties it assumed in entering into such con- 
tract.—SLOANE V. SOUTHERN CAL. Ry. Co., Cal., 44 Pac. 
Rep. 320. 

11. CARRIERS—Stock.—A charge in an action by a 
shipper to recover from a carrier for injuries to cattle 
in shipment, which states it to have beenthe duty of 
the carrier to feed and water the cattle en route, or to 
give the shipper an opportunity to do so, is erroneous 
as not applicable to the evidence, where the shipment 
required but about three hours’ time, and no request 
to stop for feed or water was made by the shipper.— 
Texas & P. Ry. CO. V. STRIBLING, Tex., 348. W. Rep. 
1002. 

12. CONFLICT OF LAWS — Insolvency — Fraudulent 
Preferences.—Act Tenn. May 11, 1895, providing that 
the sale, etc., of an insolvent debtor’s property for the 
purpose of preferring a creditor shall be ‘‘illegal and 
void,” and all of such property shall be divided among 
all the creditors of the debtor, the enforcement of 
which latter provision is provided for by the act, does 
not render such a sale between citizens of Tennessee 
of property situated in Mississippi absolutely void, so 
as to subject the property to attachment in Mississippi 
atthe instance of other creditors.—TOOF Vv. MILLER, 
Miss., 19 South. Rep. 577. 

13. CONSTITUTIONAL Law—Municipal Corporations— 
Licenses.—A city ordinance prohibiting persons tem- 
porarily residing in the city from selling goods at auc- 
tion without a license, thereby discriminating between 
temporary and permanent residents, is unconstitu- 
tional.—CITY OF CARROLLTON V. BAZETTE, Ill., 42 N. 
E. Rep. 837. 

14. CONSTITUTIONAL LAW—Regulation of Commerce. 
—Code, § 1295, providing that a common carrier accept- 
ing anything for transportation directed to a destina- 
tion beyond its line shall be deemed to assume obliga- 
tion for its safe carriage to such destination, unless, at 
the time of such acceptance, It be released from such 
liability by contract in writing, signed by the owner, 
is not a regulation of commerce, in violation of Const. 
U.S. art. 1,§8, cl. 3.—RICHMOND & A. R. Co. v. R.A. 
PATTERSON TOBACCO CO., Va., 24S. E. Rep. 261. 

15. CONTEMPT—Power of Court to Commit.—A court 
can legally imprison a person for contempt only after 
a finding of the matter of contempt, and upon a war- 
Tant stating the cause of commitment and its term, 
though it may detain the person in custody until such 
finding and warrant can be prepared.—EX PARTE 
KEaRBY, Tex., 34S. W. Rep. 932. 

16. CONTRACT BETWEEN FIRMS HAVING MEMBERS IN 
CommMon.—Under Code, § 2860, providing that the as- 
signee of a non-negotiable chose in action may main- 
tain any action thereon which the original obligee, 
Payee, or contracting party could have maintained, 
one to whom an open account between two firms hav- 
ing some members in common was assigned in trust 
cannot sue the debtor firm at law on the account.— 
AYLETT Vv. WALKER, Va., 248. E. Rep. 226. 

17. CONTRACT—Parol Evidence.—B, who had deliv- 
tred personal property to certain persons under a 
Written agreement to give them a bill of sale when 
their note for the price was fully paid, assigned the 
contract, giving the assignee authority to complete 
the same and collect the money; but the assignment 
did not purport to transfer title to the property, and B 





thereafter received from C, one of the buyers, the lat- 
ter’s share of the note. Plaintiff, who claimed under a 
bill of sale from B’s assignee, sought to recover the 
property from defendants, who had purchased the 
same fromC: Held,that evidence was admissible to 
show an oral agreement between B and C that the lat- 
ter should have title to one-third of the property on 
payment of his share of the price, since Code Civ. 
Proc. § 1856, makes parol evidence incompetent for the 
purpose of varying the terms of a written instrument 
only as between the parties thereto and their repre- 
sentatives or successors in interest, and plaintiff was 
neither.—DUNN V. PRICE, Cal., 44 Pac. Rep. 354. 


18. CONTRACTS—Interpretation.—The reasonable in- 
tention of the parties te a contract is to be sought in 
the words of such contract, not assumed; and it is not 
the duty of a court to bend the meaning of some of the 
words of a contract into harmony with a supposed 
reasonable intention of the parties.—CRIMP Vv. McCoR- 
MICK ConsT. Co., U. 8. C. C. of App., 72 Fed. Rep. 366. 


19. CONTRACTS—Time as Essence.—Where an indorse- 
ment on a note payable in five years, with interest, se- 
cured by mortgage, given for money loaned, provides 
that the maker at the end of three years, may pay the 
whole or a part of the note, time is of the essence of 
the contract; and the maker is not entitled to the right 
to pay the note, with interest to time of payment, be- 
fore the expiration of the three years.—GOODNIGHT V. 
TEXAS LAND & MORTGAGE CO., Tex., 3485. W. Rep. 974. 


20. CONTRACT TO CONVEY—Breach.—A complaint for 
damages for breach of a contract to eonvey, alleging 
that the vendor, after contracting to convey the land, 
mortgaged it to another, and afterwards suffered the 
mortgage thereon to be foreclosed, and the tenant to 
be evicted, sufficiently shows a breach.—HAWKINS V. 
MERRITT, Ala., 19 South. Rep. 589. 

21. CONTRACTS—Unreasonable Restraint of Trade.— 
F and his wife sold a newspaper owned by them in D 
county, and agreed that F ‘‘would not edit, print or 
conduct a newspaper, nor be in anywise connected 
with one, printed anywhere in the State of North Caro- 
lina, and that, for a like period, Mrs. F shall not edit, 
print or conduct a newspaper or magazine, nor be in 
anywise connected with one, anywhere in the county 
of D, said State, without the consent of said purchaser 
or his assignees:” Held, that such contract was not 
void as an unreasonable restraint of trade.—COWAN V. 
FAIRBROTHER, N. Car., 24S. E. Rep. 212. 

22. CONVERSION—Res Judicata.—The personal liabil- 
ity arising out of the act of converting another’s prop- 
erty, or property on which be had a lien, cannot be 
avoided and frustrated by the fact itself of the conver- 
sion.—HEWITT V. WILLIAMS, La., 19 South. Rep. 604. 

23. COUNTIES—Warrants—Presumptions. —In a suit 
against the board of county commissioners on war- 
rants issued by their order, if the warrants are valid 
on their face the presumption is that they were law- 
fully issued, and the burden of establishing their in- 
validity is on defendants.—BOARD OF COM’RS OF Saw 
JUAN COUNTY V. OLIVER, Colo., 44 Pac. Rep. 362. 

24. CORPORATIONS — Agent’s Agreement for Arbitra- 
tion—Ratification. —If an English corporation, con- 
trolled by a board of directors in England, objects to 
an agreement made by its general manager in this 
country to submit to arbitration a claim against the 
company for a trespass in cutting timber from the 
lands of another, it is its duty, within a reasonable 
time of receiving notice of the agreement, to notify the 
other party of its disapproval; and, in the absence 
thereof, a ratification may be presumed. The asser- 
tion of counterclaims by itis not a disaffirmance, but 
rather justifies a presumption of an aftirmance.—CEN- 
TRAL TRUST CO. OF NEW YORK V. ASHVILLE LAND CoO., 
U.S.C. C. of App., 72 Fed. Rep. 361. 

25. CORPORATIONS—Contracts. — That a majority of 
the directors in one corporation were also directors of 
another corporation does not render a contract be- 
tween the two corporations, entered into through the 
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directors, absolutely void.—SAN DIEGO, O. T. & P. B. R. 
Co. v. PACIFIC BEAC4 CoO., Cal., 44 Pac. Rep. 333. 

26. CORPORATIONS— Contracts. —In an action on a 
note, against a corporation, alleged to have been exe- 
cuted in “behalf of” the corporation, by persons 
‘*‘duly” authorized, for money loaned the corporation, 
an affidavit of defense merely alleging that the note 
does not on its face purport to be the note of the cor- 
poration is insufficient. — WANNER V. EMANUEL’S 
CHURCH OF THE EVANGELICAL ASS8’N., Pa., 34 Atl. Rep. 
188. 

27. CORPORATIONS — Contracts. — The domicile and 
citizenship of a corporation belong to the State under 
whose laws it is created. It exists only in contempla- 
tion of law and by force of the law, and where that law 
ceases to operate the corporation can have no exist- 
ence. Hence a corporation must dwell in the place of 
its creation, and cannot migrate to another sov- 
ereignty.—DUKE Vv. TAYLOR, Fla., 19 South. Rep. 172. 

28. CORPORATIONS—F'oreign Insurance Companies.— 
Civ. Code 1895, pt. 4,c. 1, art. 1, relating to the organi- 
zation of corporations under the State laws, provides 
that the instrument by which a private corporation is 
formed is called “articles of incorporation,” and that, 
on filing a copy, certified by the county clerk, with the 
secretary of state, the secretary must issue to the cor- 
poration a certificate, and thereupon the persons sign- 
ing the articles, and their associates and successors, 
shall be a body corporate. Pol. Code 1895, § 410, subd. 
8, provides that the secretary of state must charge and 
collect, for receiving and filing each certificate of in- 
corporation, the sum of 50 cents on each $1,000 of the 
capital stock of the company; Held, that a foreign in- 
surance company is not required, on filing its charter 
as provided by statute, to pay to the secretary of state 
the fees provided by section 410.—STATE V. ROTWITT, 
Mont., 44 Pac. Rep. 409. 

29. CORPORATIONS—Membership.—One who attempted 
to enter a mutual insurance association which had no 
legal existence at the time his policy was issued, and 
did so relying on mistaken misrepresentations of those 
who held themselves out as agents of the association, 
is not estopped from denying its corporate existence. 
—LAGRONE V. TIMMERMAN, S. Car., 24S. E. Rep. 290. 

30. CREDITORS’ BILL—Issue of Execution.—Where it 
is alleged in a creditors’ bill that the judgment debtor 
is absolutely insolvent, and that there are no effects 
subject to execution, or that can be found, the com- 
plaint need not show that an execution was issued, 
and returned nulla bona.—RYAN Vv. SPIETH, Mont., 44 
Pac. Rep. 403. 

31. CRIMINAL EVIDENCE—Dying Declarations.—It ap- 
peared that deceased (entirely rational till death), 
just after being shot, said that he knew the wound was 
fatal, and that he could not recover and would never 
use his gun agair, and, on the day he died, said that he 
would never see his home again; that from the time 
of shooting up to death, two days later, he suffered in- 
tense pain, and at no time expressed hope of recovery: 
Held, that dying declarations that defendant killed 
him were admissible.—STATE V. GAY, Mont., :44 Pac. 
Rep. 411. 

32. CRIMINAL LAaw—Attempt to Commit Rape. —To 
convict one of an attempt to commit rape, under Rey. 
Cr. Code, art. 640, it must be shown that at the time of 
the alleged attempt it was the intent of the party to 
use the same degree and character of force as would 
make him guilty of rape, or of an assault with intent 
to commit rape, but that in the actual attempt, carried 
beyond mere preparation, he fell short of such degree 
of force.—MCADOO V. STATE, Tex., 348. W. Rep. 955. 

33. CRIMINAL Law—Confession While under Arrest.— 
Where a person is in custody for a crime, his silence 
cannot be used against him, as a confession of the 
truth of statements made in his presence, whether he 
was cautioned as required by statute, or not.—GARD- 
NER V. STATE, Tex., 34S. W. Rep. 945. 

34. CRIMINAL Law—Former Jeopardy.—A conytction 
of an assault with intent to murder bars a prosecution 





for robbery committed at the time of such assault,— 
HERERA V. STATE, Tex., 34S. W. Rep. 943. 

35. CRIMINAL LAw— Homicide. — When one person, 
without legal right, claims or denies to another the 
right to pass over land, neither is justified in killing 
the other to prevent the assertion by such other of hig 
alleged right.—PEOPLE V. CONKLING, Cal., 44 Pac. Rep, 
314. 

36. CRIMINAL LAW — Indictment — Amendment.—Ap 
allegation in an indictment as to the date of the organ. 
ization of the grand jury by which the indictment wag 
found, is surplusage, and therefore the allowance of 
an amendment in regard thereto, after announcement 
of ready for trial, is not ground for reversal.—Graysoy 
v. STATE, Tex., 34S. W. Rep. 961. 


37. CRIMINAL LAW—Indictment—Election.—In a trial 
under an indictment, one count of which charges a 
forgery, and the other the uttering and passing the 
forged instrument, the State is not required to elect on 
which count it will rely; but, on a general verdict of 
guilty, judgment may be entered on either count, both 
being supported by evidence.—CaRR V. STATE, Tex., 34 
S. W. Rep. 949. 

38. CRIMINAL LAW—Robbery— Evidence of Ownership, 
—On an information charging the property stolen to 
be that of a corporation doing business in the State, 
and organized under the laws of another State, eyi- 
dence of a de facto corporation doing business in the 
State is sufficient.—PEOPLE V. OLDHAM, Cal., 44 Pac. 
Rep. 312. 

39. CRIMINAL Law—Sentence— Statute.— Under Act 
April 2, 1889, providing that, where a jury shall find a 
person convicted of a felony to be under 16 years of 
age, they shall say in their verdict whether the convict 
shall be sent tothe reformatory or the penitentiary, 
where, in such case, the jury fail to designate the place 
of confinement, a sentence by the court to the reform- 
atory for the term fixed by the verdict is within its 
jurisdiction, and legal.—EX PARTE Woop, Tex., 34 8. 
W. Rep. 965. 

40. CRIMINAL PRACTICE—Indictment for Murder.—An 
indictment which fails to charge that the homicidal 
act was perpetrated with a premeditated design to ef- 
fect the deatn of the person killed, or of some other 
person, does not charge the crime of murder as defined 
in the first subdivision of section 2078, St. Oki. 1893.— 
JEWELL V. TERRITORY, Okla., 43 Pac. Rep. 1075. 


41. DEED—Construction by the Parties. —The as- 
signee in bankruptcy of a grantor who had made a 
conveyance of realty forthe purpose of withdrawing 
it from his creditors, and without receiving payment 
therefor, elected to affirm the sale, and received the 
consideration from the grantee. He afterwards sold 
at auction, as a part of the assets of the bankrupt, the 
iuterest of. such bankrupt in thé dower fund of his 
mother, which was charged upon the land conveyed. 
The grantee was present, and bid at the sale without 
objection or claim of right in himself: Held, that the 
action of the parties constituted a construction of the 
deed, which was not clear in its terms as # a reserva- 
tion of the grantor’s interest in the dower fund, and 
estopped the grantee to claim, after the death of the 
dowress, and as against the purchaser at the sale, 
that the interest of the grantor in the dower fund 
passed to him by the conveyance.—SCHLEGEL V. HEB- 
BEIN, Penn., 34 Atl. Rep. 118. 


42. DEED — Delivery—Parol Evidence.—An absolute 
deed takes effect on its delivery tothe grantee, with- 
out regard to oral conditions agreed upon by the par 
ties in regard thereto.—LAMBERT V. MCLURE, Tex., 3 
S. W. Rep. 973. 

43, DivoRrcE—Jurisdiction—Alimony.—In awarding & 
divorce on substantial service, where defendant and 
the minor children, though domiciled in the State, are 
living elsewhere, and defendant makes no appear 
ance, the court has no jurisdiction to allow alimony-— 
DE La MONPANYA V. DE LA MonTaAnyA, Cal., 44 Pac. 
Rep. 345. 
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4. DOWER—Land Conveyed by Husband under Con- 
tract.—A widow has no dower in land which her hus- 
pand had, before coverture, orally contracted to sell to 
one who at once took possession, on payment of part of 
the price, and who received a deed from the husband 
alone after the marriage.—CHAPMAN V. CHAPMAN’S 
TRUSTEES, Va., 24S. E. Rep. 225. 

4. EMINENT DOMAIN — Vacating Street — Abutting 
Owners.—The fact that, after a public alley had been 
yacated by thecity, an abutting owner took posses- 
sion of all land in his front previously covered by the 
alley, and of a narrow strip lying between its further 
side and a newly-opened street, in the mistaken belief 
that he was entitled to a frontage on such street, will 
not estop him from claiming damages for the closing 
of the alley without his consent.—BIGELOW V. BAL- 
LERINO, Cal., 44 Pac. Rep. 307. 

4. EQUITABLE MORTGAGE — Trustee.—When an in- 
strument, as shown by its own terms, is designed by 
the parties thereto asa security forthe payment of 
money, it may be enforced as an equitable mortgage, 
though wanting in the formal execution of it as a legal 
mortgage. An equitable mortgage may be created by 
an unsuccessful effort to make a valid legal mortgage, 
orby pledging specific property forthe payment of a 
debt.—MARGAROM V. J. S. CHRISTIE ORANGE CO., Fla., 
19South. Rep. 637. 

47. EQUITY JURISDICTION—Waiver of Objection.— 
Failure to make, before final hearing, the objection of 
want of equitable jurisdiction and an adequate remedy 
atlaw, is a waiver thereof, and authorizes the court to 
retain the cause, if the case be one of sucha nature 
that equity might give the relief asked, or any part of 
it, or if the question of equitable jurisdiction be even a 
doubtful one.—WAITE V. O’NEIL, U.S. C.C. (Tenn.), 
2 Fed. Rep. 348. 

48, EXECUTION SALE—Lien.—A sale of land on execu- 
tion destroys all liens which are subsequent to the lien 
ofthe judgment on which the execution was issued, 
and, ifa judgment creditor whose lien is subsequent 
to that under whichthe sale was made redeems and 
bids in the property for the amount of the redemption 
money and interest, he tukes title discharged from the 
liens of prior judgment creditors, and subject to no 
further redemption.—FLOYD V. SELLERS, Colo., 44 Pac. 
Rep. 373. 

49. EXTRADITION PROCEEDINGS—Judgment of Magis- 
trate.—Whether an extraditable crime has been com- 
mitted is a question of mixed law and fact, byt chfefly 
of fact; and the judgment of a magistrate, rendered in 
good faith, that the accused is guilty of the act 
charged, and that it constitutes an extraditable crime, 
cannot be reviewed on the weight of the evidence, and 
isfinal forthe purposes of the preliminary examina- 
tion unless palpably erroneous in law.—ORNELAS V. 
Ruiz, U. 8S. 5. C., 16S. C. Rep. 689. 

50. FEDERAL COURTS - Form of Pleading.—One pur- 
chasing a contract which is the subject of a pending 
suitin equity may set up his interest, and obtain the 
benefit of the proceedings already had, by obtaining 
leave to file an original bill in the nature of a supple- 
mental bill. This is the appropriate form of pleading 
in such a case, and leave to file such bill cannot be de- 
nied,even after final hearing, and the direction ofa 
decree in favor of the original complainant.—HAZLE- 
TON TRIPOD-BOILER CO. V. CITIZENS’ ST. R. Co., U.S. 
C. 0. (Tenn.), 72 Fed. Rep. 325. 

5l. FRAUDULENT CONVEYANCES — Divorce.—A wife, 
who hasa claim for alimony in a suit pending for dl- 
Vorce, is a creditor, within the purview of the statute 
of frauds, and may maintain a bill to attack a transfer 
Made forthe purpose of defeating her claim for ali- 
mony.—HALL V. HARRINGTON, Colo., 44 Pac. Rep. 365. 

82, FRAUDULENT CONVEYANCE—Evidence—Burden of 
Proof.—In an action against the holder of a note and 
mortgage given in fraud of creditors, to set aside the 
conveyance, the fraudulent character of the original 
transaction being shown, the burden of proof is upon 
the holder to show that he was a bona fide purchaser 





for value before maturity.—HARRINGTON V. JOHNSON, 
Colo., 44 Pac. Rep. 368. 

53. GARNISHMENT — Production of Account Books.— 
Where asubpcna duces tecum, requiring a defendant 
to produce account books to be used on hearing of 
plaintiff's affidavit controverting an answer by a gar- 
nishee, was issued, and defendant appeared, but re- 
fused to produce the books, it was error to rule that 
the witness could not be required to produce the books 
to be used as evidence against himself.—CULLERS V. 
BIRGE, Tex., 34S. W. Rep. 986. 

54. GIFT — Bond — Delivery.—Decedent, who had re- 
quested a justice of the peace to draw, for him, a deed 
to his niece fora portion of his farm, to take effect 
after decedent’s death, refrained from doing so on the 
suggestion of the justice, and, instead, subsequently 
executed a bond, payable tothe niece one year after 
date, with interest, and delivered it to the justice, to 
be delivered to the niece after his death, and told the 
niece to get the bond from the justice. Decedent, at 
the time of the delivery of the bond to the justice, on 
being told by the justice that the bond would draw in- 
terest during his life, to remedy such defect, directed 
the justice to mark the interest as paid each year: 
Held, that there was a sufficient delivery of the bond 
to render it, asa gift, a valid claim,in favor of the 
niece, against decedent’s estate, from the time of his 
death.—WAGONER’S ESTATE, Penn., 34 Atl. Rep. 114. 

55. HOMESTEAD—Incumbrance—Lien.—Under Const. 
art. 16, § 50, providing that no lien can be created ona 
homestead except for purchase money, orfor work 
and materials used in constructing improvements 
thereon, when contracted for as therein required, a 
lien given, ostensibly for work and materials, but in 
fact fora loan of money with which such work and 
materials were paid for, cannot be enforced.—CAMP- 
BELL V. MCCAMPBELL, Tex., 348. W. Rep. 370. 

56. HOMESTEAD — Intention.—The statement of the 
declarant that at the time of filing her declaration of 
homestead she actually occupied’'the premises, with 
the intention to reside thereon, was not conclusive, 
where other facts to which she testified were incon- 
sistent with such intention.—TROMANS V. MAHLMAN, 
Cal., 44 Pac. Rep. 327. 

57. HOMESTEAD — Mortgage for Improvements.—In 
an action to foreclose a mortgage given by a husband 
and wife to secure the improvement of their home- 
stead by the erection of a residence thereon, a contract 
between the mortgagee anda contractor, signed by 
the contractor, and delivered tothe mortgagee, and 
under which the building was erected and paid for, is 
admissible, though not signed by the mortgagee.— 
PIONEER SAVINGS & LOAN CO. V. PASCHALL, Tex., 348. 
W. Rep. 1001. 

58. HUSBAND AND WIFE—Assignment of Wife’s Prop- 
erty.—Where a married woman assigns a judgment as 
a part of her separate estate, and dies solvent, leaving 
her husband the sole devisee and executor of her es- 
tate; and he thereafter ratifies the assignment, and 
dies pending a settlement of his wife’s estate, leaving 
to beneficiaries a solvent estate consisting largely of 
the property acquired under the will of his wife, the 
beneficiaries are estopped from questioning the 
validity of the assignment.—HUGHES’ Ex’R V. WILSON, 
Va., 248. E. Rep. 240. 

59. INSURANCE — Notice.—Where an insurance policy 
is delivered by the agent of the insurer, at the request 
of the insured, to a person designated by him, the in- 
sured is chargeable with notice of its provisions 
though he did not read it, and though, when so deliv- 
ered, it was sealed in an envelope.—£TNa Ins. Co. V. 
HOLCOMB, Tex., 34S. W. Rep. 915. 

60. INSURANCE — Rights of Assignee of Fire Policy.— 
An assignee ofa fire policy takes it subject to the 
rights of the company resulting from the procuring of 
additional insurance by the assignor without the com- 
pany’s consent being indorsed on the policy as re- 
quired by the contract.—WIL8ON Vv. MUTUAL FIRE INS. 
Co. OF MONTGOMERY COUNTY, Penn., 34 Atl. Rep. 122. 











450 





CENTRAL LAW JOURNAL. 


No. 21 





—$——— 





61. INTERSTATE COMMERCE LAW — Carriers.—When a 
railroad company whose road lies wholly within a 
State receives goods brought from beyond the State, 
under through bills of lading, and participates in 
through rates and charges, according to a proportion 
previously agreed on, it thereby becomes part of a 
continuous line, ‘‘under a common control, manage- 
ment or arrangement for a continuous carriage or 
shipment,” within the meaning of the interstate com- 
merce law; and it is immaterial that it receives as its 
share the regular rate charged by it for local traffic.— 
CINCINNATI, N.O. & T. P. Ry. Co. v. INTERSTATE COM- 
MERCE COMMISSION, U. 5. S. C., 16S. C. Rep. 700. 

62. INTOXICATING LIQUOR — Liquor Laws.—One can- 
not be convicted of selling liquors, contrary to a local 
option law, On evidence that any sale made was by his 
clerk, unknown to him, against his express orders, 
and in his absence.—WADSWORTH V. STATE, Tex., 34S. 
W. Rep. 934. 

63. INTOXICATING LIQUORS — Sale.—One who buys 
whisky for a friend, with money furnished by the lat- 
ter, is not guilty of selling intoxicating liquor, if he is 
not personally interested in the sale, nor acting as the 
seller’s agent.—HOop V. STATE, Tex., 34S. W. Rep. 935. 


64. INTOXICATING LIQUOR—Sale — Local Option Law. 
—Courts cannot take judicial notice that the sale of 
liquor has been rendered illegal in a county by vote at 
an election under the local option law; and an indict- 
ment charging asale of liquor without averment of 
the facts rendering it unlawful is fatally defective.— 
LOWERY V. STATE, Tex., 34S. W. Rep. 957. 


65. JUDGMENT—Res Judicata.—A vendor, after deliv- 
ery of part and tender of the balance of goods sold, di- 
vided the balance due on the price into several 
amounts within the jurisdiction of a justice, and com- 
menced actions thereon, and the vendee counter- 
claimed in damages for shortage. Plaintiff obtained 
judgment, from which defendant failed to perfect an 
appeal: Held, that defendant was estopped by the 
judgments from subsequently claiming damages for 
shortage, except as to the balance of the goods ten- 
dered, which were not delivered till after the judg- 
ments.—EVANS Vv. CUMBERLAND MILLS, N. Car., 24 S. E. 
Rep. 215. 

66. JUDGMENT—Revival.—A judgment creditor may 
bring suit in equity against the personal representa- 
tive and heirs or devisees of his deceased judgment 
debtor without first reviving his judgment.—JAMES V. 
LIFE, Va., 24S. E. Rep. 275. 

67. JUDGMENT—Supplemental Bill to Amend.—A ven- 
dor, after recovering a final judgment in an action on 
the first maturing purchase note of a series foreclosing 
his lien, cannot, by supplemental proceeding, obtain 
an amendment of the judgment so as to reserve and fix 
the lien of the other notes on the surplus remaining 
after its satisfaction.—HOLLAND v. PRESTON, Tex., 34 
S. W. Rep. 975. 

68. JUDGMENT—Validity.—The validity of a judgment 
is to be determined by the laws in force when it is ren- 
dered, and is not affected by subsequent changes 
therein.—ANDERSON V. HYGEIA HOTEL Co., Va., 24 S. 
E. Rep. 269. 

69. LIBEL—Evidence—Identification of Plaintiff.—In 
an action for libel, an acquaintance of plaintiff may 
testify that, upon reading the libelous publication, he 
understood it to refer to plaintiff.—ENQUIRER Co. v. 
JOHNSTON, U. 8. C. C. of App., 72 Fed. Rep. 443. 

70. LIFE INSURANCE—Parties—Pleading.— Either the 
administrator of insured, or the beneficiary in the pol- 
icy taken out by insured upon his life, may sue thereon. 
—MUNROE V. PROVIDENCE PERMANENT FIREMEN’S RE- 
LIEF Ass’N., R. I., 34 Atl. Rep. 149. 

71. LIFE INSURANCE—Payment of Premiums.—In case 
an insurer and insured agree that the latter may give, 
and the former will accept, notes for the first annual 
premium on a policy of life insurance, payabie in in- 
stallments, and that the default of the maker in pay- 
ing any one of them at maturity should operate as a 











revocation of the policy, default on the part of the ip. 
sured revokes the contract, ipso facto, both as to the 
insured and the beneificiary.—FENN Vv. UNION Cgnyr, 
LIFE Ins. Co., La., 19 South. Rep. 623. 


72, LIMITATIONS—Accruing of Right—Money had and 
Received.—The town of M issued certain bonds, which 
were placed in the hands of an agent to negotiate, 
The agent sold the bonds, and absconded with the 
proceeds. A purchaser of part of the bonds afterwards 
brought suit on them against the town, which de. 
fended the suit on the ground that the bonds were ig. 
sued without authority of law, and this defense wag 
sustained. The bondholder then made a demand upon 
the town forthe money paid its agent for the bonds, 
or fora sum which the town had recovered from the 
defaulting agent, in case its liability were held to be 
limited to the amount it had actually received, and, 
such demand being refused, filed a bill against the 
town to obtain the same relief: Held, that the aceru. 
ing of plaintiff’s right of action was not postponed un. 
til the making of his demand, but the same arose at 
least as soon as the town, by interposing its answer in 
the action on the bonds, denied its liability, and more 
than six years having elapsed since that time, during 
which plaintiff was at liberty to assert his claim in his 
action at law, his right was barred.—MERRILL V. Tow 
OF MONTICELLO, U.S. C. C. of App., 72 Fed. Rep. 462. 

73. LIMITATIONS — Non-resident. — Under Code Civ. 
Proc. § 162, providing that if, after a cause of action 
accrues against any person, he shall “depart from and 
reside out of the State,” or remain continuously absent 
from the State for one year or more, limitations shall 
be suspended during his absence, the statute is not put 
in motion by a casual visit to the State, but only by a 
return with a view to residence.—LEE v. McKoy, N. 
Car., 248. E. Rep. 210. 

74. LOST DEED—Proof.—To establish title to land un- 
der an alleged lost deed, on parol testimony, proof 
that it existed, and of its contents, must be clear and 
conclusive.—THOMAS V. RIBBLE, Va., 24S. E. Rep. 24l. 

75. MASTER AND SERVANT — Fellow-servants. — The 
foreman ofa stone quarry owned by a corporation, 
whose duties require him to exercise a general supa 
intendence over the men, and to make and abrogate 
rules for their guidance, is not a fellow-servant of one 
of such men.—RICHMOND GRANITE CoO. V. BAILEY, Va., 
24S. E. Rep. 232. 

76. MASTER AND SERVANT—Fellow-servants—Common 
Employment.—The foreman of a section on a railroad 
and the conductor of a work train, both of whom were 
engaged in clearing the track of a wreck on the section 
of the former, under acommon superior, were fellow- 
servants, andthe foreman cannot recover from the 
railroad company for an injury resulting from the 
negligence of the conductor while riding on his train 
from the place of work.—SOUTHERN PAC. Co. v. MCGILL, 
Ariz., 44 Pac. Rep. 302. 

77. MECHANICS’ LIENS—Elevator Part of Building.— 
Where the original plans for a large building provided 
for an elevator, and the contract for the construction 
of the elevator was let when contracts for other work 
were let, the elevator was a substantial part of the 
building, and the building not completed, so that lim- 
itations for filing mechanics’ liens weuld run, until it 
was finished.—Coss v. MCDONOUGH, Cal., 44 Pac. Rep. 
325. 

78. MORTGAGE BoND—Conditions—Waiver of Breach. 
—Where the payment of the principal of a bond 8¢ 
cured by a mortgage is postponed for several years, 
conditioned upon the payment of the interest seml- 
annually, and, in default of the payment of the inter 
est for 30 days, the principal shall become due, at the 
option of the mortgugee, such mortgagee will be et 
titled to a decree foreclosing the mortgage, and de 
claring the whole amount of principal and interest 
due, upon default in any of the payments of interest 
according to the condition, in case of no responsibility 
for such defaults upon the part of the mortgagee, not 
withstanding he waived one previous default by a 
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eepting the interest the non-payment of which had 
occasioned such default.—PosT v. INDUSTRIAL LAND 
DEVELOPMENT Co., N. J., 34 Atl. Rep. 187. 

79. MORTGAGE — Removal of Buildings from Mort- 
gaged Premises.—A mortgagee may sue a grantor of 
the mortgagor for impairing the security by removing 
a building therefrom, by whomsoever erected.—HEATH 
y. HAILE, 8S. Car., 248. E. Rep. 300. 

80. MORTGAGE— Subrogation — Payment. — Where a 
mortgage is taken upon land with the understanding 
that it shall be a first lien thereon, and that the money 
to be loaned on the same is to be applied by the mort- 
gagee to the payment and discharge of a prior incum- 
prance on the same land, and it is so applied, such 
mortgagee will be subrogated to the rights of the 
prior incumbrancer whose debt was so discharged, 
when it is equitable to do so, although there was, be- 
fore the discharge of such prior incumbrance, asecond 
mortgage on the land, of which the subsequent mort- 
gagee had no actual knowledge or notice.—TRADERS» 
BANK V. MEYERS, Kan., 44 Pac. Rep. 292. 


81. MORTGAGES—Res Judicata. — In foreclosure, de 
fendant pleaded that the action was prematurely 
brought and other equitable defenses. The jury were 
instructed that, if the action was prematurely brought, 
they would go no further in the consideration of the 
case. They so found, and returned a general verdict 
for defendant, without passing on other issues. After 
the maturity of the mortgage, a second action was 
brought to foreclose, and defendant, admitting its 
maturity, pleaded the same equitable defenses to the 
mortgage: Heldthat,as to the equitable issues, the 
first action was not res judicata.—GASSERT V. BLACK, 
Mont., 44 Pac. Rep. 401. 


82. MUNICIPAL CORPORATIONS—Change of Grade.—A 
complaint against a city for damages caused by a 
change of grade, which alleges that the city authori- 
ties, under charter powers, voted to change a desig- 
nated grade, and did cause the grade to be changed, 
and that plaintiff was damaged thereby, and which 
sets out facts showing special damage, though not al- 
leging that plaintiff sustained special damage from 
them, is sufficient.—COOK V. CITY OF ANSONIA, Conn., 
#4 Atl. Rep. 183. 

83. MUNICIPAL CORPORATIONS—Payment of Claims.— 
Money in the sewer fund of a city for a certain year 
cannot be used, after the expiration of such year, in 
paying claims for a subsequent year, while suit is 
pending against the city to recover on aclaim against 
such fund, arising in such prior year,on a contract 
which the city had for previous years recognized as 
valid.—BILBY V. MCKENZIE, Cal., 44 Pac. Rep. 341. 

84. MUNICIPAL CORPORATIONS—Street Railroads—Or- 
dinance. — An ordinance prohibiting the placing of 
salt of any kind on any street railway track, or other 
part’of the street within a city, except on curves of 
railways leading from one street into another running 
atright angles therewith, is a reasonable regulation 
for the common use of the street for a street railway 
and for ordinary travel.—STATE CONSOLIDATED TRAC- 
TION Co. Vv. CITY OF ELIZABETH, N. J., 34 Atl. Rep. 146. 

8. NATIONAL BANKS — Subscriptions and Capital.— 
The capital, the unpaid subscriptions to the capital 
stock, and the liability of the holders of the paid-up 
stock to pay an additional amount equal to the par 
value of their stock under section 5151, Rev. St., consti- 
tute a trust estate sacredly pledged for the security of 
the creditors of a national banking association.—STU- 
ART V. HAYDEN, U.S.C. C. of App., 72 Fed. Rep. 402. 

86. NEGLIGENCE—Burden of Proof.—Where plaintiff, 
Who was blind,and was on the streets unattended, fell 
mtoan open water drain, of the existence of which he 
had full knowledge, he must affirmatively show that 
he exercised due care, in an action against the city for 
Personal injuries.—STEWART V. MAYOR, ETC. OF CITY 
OF NASHVILLE, Tenn., 34S. W. Rep. 613. 

87. NEGOTIABLE INSTRUMENT — Action Against In- 
dorser.—Under Act May 25, 1887 (Procedure Act, P. L. 





271), relating to the filing of affidavits of defense, and 
entering judgments for default thereof, plaintiff's 
statement in an action against an indorser must con- 
tain averments of presentation, demand, and notice in 
order to entitle him to judgment for want of a suffi- 
cient affidavit of defense.—PEALE V. ADDICKS, Penn., 
34 Atl. Rep. 201. 

88. NEGOTIABLE INSTRUMENTS — Accommodation In- 
dorser.—An indorsee taking the note from the payee 
after maturity cannot recover thereon from an in- 
dorser for the accommodation of the payee.—PEALE V. 
ADDICKS, Penn., 34 Atl. Rep. 203. 

89. NEGOTIABLE INSTRUMENT—Promissery Note—Col- 
lateral.—Where the maker of a note gives to the bank 
which discounts it a mortgage as collateral security, 
on the express condition that it shall not be recorded 
unless the bank shall thereafter consider it necessary, 
the failure of the bank to record the mortgage until 
too late to realize anything thereon will not discharge 
the accommodation indorser from liability on the note. 
—ALLENTOWN NAT. BANK V. TREXLER, Penn., 34 Atl. 
Rep. 195. 

90. PARTNERSHIP. — Where one partner purchases 
real property with partnership assets, and takes the 
title thereto in the name of his wife, without the con- 
sent of the other partner, atrust results to the part- 
nership and its creditors.—CLAFLIN V. AMBROSE, Fla., 
19 South. Rep. 628. 

91. PRINCIPAL AND SURETY—Release of Surety.—In an 
action against B and two others on a note, it appeared 
that such note was held by plaintiff as collateral se- 
curity,"and that B paid one-third of the amount for 
which it was security, and offered to pay the balance; 
but plaintiff refused to accept it, because he did not 
want the comakers sued: Held that B was released 
from liability to plaintiff on such comakers subse- 
quently becoming insolvent.—O’CONOR V. MORSE, Cal., 
44 Pac. Rep. 305. 

92. PRINCIPAL AND SURETY—Sureties on Official Bond. 
—Under Rev. St. pars. 3078, 3081, providing that all of- 
ficial bonds shall be joint and several, and authorizing 
suit thereon against all or any of the obligors, the lia- 
bility of the sureties on a bond given by a county 
treasurer for the faithful performance of his duties be- 
ing several, and the liability of the treasurer being 
fixed by operation of law, the mere failure of the 
treasurer to sign the bond as principal does not re- 
lieve the sureties from liability.—Pima COUNTY V. 
SNYDER, Ariz., 44 Pac. Rep. 297. 

94. PRINCIPAL AND SURETY—Sureties — Parol Agree- 
ment.—A parol agreement between two sureties on an 
official bond that one should be liable for one-third, 
and the other for two-thirds, of the penalty, in case of 
default by the principal, is an original undertaking, 
not within the statutes of frauds.—ROSE Vv. WOLLEN- 
BERG, Oreg., 44 Pac. Rep. 382. 

94. PUBLIC LANDS—Railroad Right of Way.—A license 
by a railroad company to cultivate a portion of a 
grant forits right of way, on condition that the li- 
censee keep the same clear of combustible materials 
and maintain lawful fences thereon, is a use of the 
land by the company.—BURTON V. LAUGHREY, Mont., 
44 Pac. Rep. 406. 


95. RAILROAD COMPANY—Electric Street Railways.— 
An electric street railway is not required to have in 
use the latest improvements devised to prevent colli- 
sion with vehicles and pedestrians, but only to use 
reasonable care to avail itself of new inventions and 
improvements known to it.—RICHMOND RAILWAY & 
ELECTRIC Co. V. GARTHRIGHT, Va., 248. E. Rep. 267. 


96. RAILROAD COMPANIES — Trespasser.—A railroad 
company was not liable for the death of a trespasser 
lying on its right of way, near its track, and struck by 
its train, where the only witnesses of the accident 
testified that they saw the body at a sufficient distance 
for the train to be stopped, but thought it was an old 
tie, or section hand’s coat, and the engineer also testi- 
fied that he did not discover that it was a human be- 
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ing till so near it that he could not stopthe train in 
time to avoid the accident.—TUCKER’S ADM’R V. NoR- 
FOLK & W. R. Co., Va., 248. E. Rep. 229. 

97. RAILROAD COMPANY—Liability for Fires.—A rail- 
road company that negligently permits inflammable 
matter to accumulate on its right of way, which, be- 
ing ignited from its engines, communicates fires to 
adjoining property, is liable for the damages resulting, 
though it exercised the highest degree of care in the 
construction and operation of its engines.—NEW YORK, 
P. & N. R. Co. v. THOMAS, Va., 248. E. Rep. 264. 

98. RECEIVERS—Injunction.—Where, in a suit on an 
injunction bond, it appears that defendants, in the 
name of the State, instituted the original proceedings 
against plaintiff as receiver, and joined with him, as 
codefendant, the toll road of which he was receiver; 
that the undertaking was executed to him as receiver; 
and that he was enjoined, as such, from collecting 
moneys due the insolvent estate—defendants cannot 
question his appointment or qualification.—WASON v. 
FRANK, Colo., 44 Pac. Rep. 378. 

99. RELIGIOUS SOCIETIES—Mechanics’ Liens.—When 
trustees holding the legal title to land for the mem- 
bers of a religious society, aad having power, with the 
consent of the society, to charge the property with 
debts, cause achurch to be erected on the land, it is 
presumed, in an action to foreclose a mechanic’s lien 
upon the property for material furnished in the erec- 
tion of the church, that the society consented to the 
erection of the building.—HARRISBURG LUMBER Co. Vv. 
WASHBORN, Oreg., 44 Pac. Rep. 390. 


100. REVIVOR OF JUDGMENTS—Scire Facias — Limita- 
tion of Actions.—In Pennsylvania scire facias to revive 
a judgment is held to bea substitute for an action of 
debt elsewhere, and the judgment is quod recurperet, 
instead of mere award of execution: Held, that a 
judgment so revived in Pennsylvania, without service 
or appearance, has no binding force as against a de- 
fendant who resides in another State.—OWENS V. Mc- 
CLosKEY, U.S. 58. C., 168. C. Rep. 693. 


101. SALE—Conditional Sales—Warranty.—In the sale 
of chattels by the manufacturer for specific uses, an 
implied warranty arises thatthe article is fit for the 
use intended. Inthe sale of chattels without express 
warranty and without fraud, caveat emptor applies, and 
there is noimplied warranty. If the sale be by de- 
scription, without opportunity for inspection, the de- 
scription must be met.—WHITE V. OAKES, Me., 34 Atl. 
Rep. 175. 

102. SALE — Partnership — Rescission.—It is the duty 
of the owner of a going business, whose value consists 
in part of good will, who proposes to sell an interest 
therein to an incoming partner, to make a full, fair, 
and complete disclosure tothe purchaser of all mat- 
ters tending to effect the value of the good will.— 
POWELL V. CASH, N. J., 34 Atl. Rep. 181. 


103. SLANDER OF TITLE — Evidence.—In an action for 
slander of title, special findings that plaintiff was ne- 
gotiating a trade of land worth $1,000 to a third person 
for $1,200; that defendant, on inquiry, falsely and ma- 
liciously told such third person that he claimed « lien 
on the land, and that he would give him trouble if he 
traded, as he was aboutto sue for it; that he had no 
lien; and that such statements prevented the comple- 
tion of the trade—warrant a recovery of the $200 lost 
by the non-completion of the trade.— MAY V. ANDER- 
SON, Ind., 42 N. E. Rep. 946. 

104. TELEPHONE COMPANIES — Location of Line in 
Highway.—Where a telephone company, with right of 
eminent domain, and authorized by law to maintain 
its poles and wires through a public highway of a city, 
is required by a city ordinance to remove its poles and 
wires from the street, and place them on the sidewalk, 
it will not be lidble in trespass to owners of property 
abutting on the street for injuries to trees in front of 
their property, caused by its servants cutting and 
trimming them in performing the work, though the 
servants cut and trim them more than is necessary.— 





SOUTHERN BELL TELEPHONE & TELEGRAPH CO. y, 
FRANCIS, Ala., 19 South. Rep. 1. 

105. TRUST DEED—Construction.—A deed recited that 
the conveyance was in trust for D during her life, and 
at her death to be held in trust for her husband during 
his life, should he survive her, free from his debts, and 
at hisdeath to be equally divided among all D's chil. 
dreu, and that D should have full control of the land, 
rents, and profits, to use as she deemed best for her 
sole benefit, free from all control whatsoever; the 
trustee ‘‘to have and to hold the said premises in trust 
during the term of the joint lives of said D and” her 
husband ‘‘during their natural lives, then to go abso. 
lutely to the children ofthe said D absolutely, share 
and share alike: Held, that D’s children took a fee 
title.—HunNT Vv. NOLEN, S. Car., 24S. E. Rep. 310. 

106. TRUSTS — Principal or Income.—Land which tes. 
tator was in possession of as a purchaser ata mort- 
gage sale was devised in trust to pay the incometo 
certain beneficiaries. The mortgagor, after testator’s 
death, obtained a decree entitling him to redeem on 
payment ofa certainsum to the mortgagee. In the 
adjustment between the trustee and the mortgagee the 
trustee was paid the purchase price paid by his de- 
cedent, with interest: Held, that the interest consti- 
tuted part of the principal of the trust fund, and not 
income, so as to entitle the beneficiaries thereto,— 
SLOCUM V. AMES, R. I., 34 Atl. Rep. 152. 

107. VENDOR AND PURCHASER.—Decedent contracted 
to purchase from the estate of her deceased husband 
certain land in which she had a dower interest, the 
contract providing that, on failure of the vendee to 
pay the balance of the price within a certain time, the 
purchase money paid should be forfeited, and the ven- 
dor should have authority to resell the land, the vendee 
to be liable for any deficiency on such resale: Held, 
that the death of the vendee did not relieve her estate 
from liability for the full amount of the price unpaid. 
—IN RE REIGELMAN’S ESTATE, Penn., 34 Atl. Rep. 120. 

108. VENDOR AND PURCHASER-— Misrepresentations by 
Vendor.—A vendor who makes a false statement re- 
garding a fact material tothe sale, either with knowl- 
edge of its falsity or in ignorance of its falsity, when 
from his special means of information he ought to 
have known it; and thereby induces his vendee to 
purchase to his damage, is liable in an action at law 
for the damage the purchaser sustains through the 
misrepresentation, or to have the sale rescinded ina 
suit in equity, at the option of the purchaser.—MOLINE 
PLow Co. OF KANSAS CiTy, MO., V. CARSON, U.S.C. C. 
of App., 72 Fed. Rep. 387. 

109. WATERS — Percolating Waters.—Percolating 
waters belong absolutely to the owner of the soil, and 
his title thereto is not affected by the fact that an 
impervious strata beneath, and on which the porous 
strata containing the water rests in close contact, di- 
verts the course of percolation, to and over adjoining 
land, into a natural stream.—GOULD v. EaTON, Cal., 44 
Pac. Rep. 319. 

110. WILLS—Effect as Conveyance—Foreign Probate. 
—When a will is executed ina foreign country, and 
is proven, as required by section 3012 of the Ten- 
nessee Code, before a foreign court having the- 
requisite probate jurisdiction, the record of the pro- 
bate aflirmatively showing the probate by such proof, 
and authenticated as provided in section 4550, it will 
pass title to real estate in Tennesse, as a common-law 
conveyance, without registration.—CURRELL V. VIL- 
LARS, U. 8. C. C. (Tenn.), 72 Fed. Rep. 330. 

111. WITNESS — Claim against Decedent’s Estate.— 
Under Code, § 3346, which provides that, where one 
party to a contract is dead, the other party may tes 
tify if any one succeeding to the interest of the 
deceased testifies adversely in his own interest, plaint- 
iff in an action to enforce against an estate a claim 
arising under a contract with the deceased is rendered 
a competent witness by an heir becoming a witness in 
his own interest.-COPELAND V. COPELAND'S ADM’B., 
Va., 248. E. Rep. 218. 
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